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DECISION


We deny Mary C. Jennings’ application for a license to open a school of cosmetology because she has not carried her burden of proving that she generally has, and is disposed to exercise, competence in the functions of owning and overseeing a cosmetology school.  

Procedure


On September 3, 2002, Jennings filed a petition appealing the State Board of Cosmetology’s (Board) decision to deny Jennings’ application for a license to open a school of cosmetology.  We convened a hearing on the petition on January 27, 2003.  Assistant Attorney General Shannon Wright Morgan represented the Board.  Jennings presented her case.  


In written argument, the Board moves to dismiss the petition because Jennings did not file written argument.  Section 536.080.1
 provides:


In contested cases each party shall be entitled to present oral arguments or written briefs at or after the hearing which shall be heard or read by each official of the agency who renders or joins in rendering the final decision.

(Emphasis added.)  The Board cites no authority requiring Jennings to file written argument.  Further, Jennings did file written argument, which we received on April 15, 2003, the same date as we received the Board’s reply argument.  We deny the motion to dismiss for failure to file written argument.  

Also in post-hearing written argument, the Board argues that we should dismiss the petition as moot.  A case is moot when an event has occurred that makes our decision unnecessary or makes it impossible for us to grant effectual relief.  Rosenfeld v. Thoele, 28 S.W.3d 446, 451 (Mo. App., E.D. 2000).  At the hearing, Jennings made statements suggesting that she does not want a license anymore and does not intend to open a school if we grant her one.  Jennings did not request to dismiss her appeal and indicated confusion regarding whether this Commission could grant her application for a cosmetology school license.  She suggested that she wants to know whether she could have a license when she retires from her current career, which she will do in about ten years.  Under § 621.120, the only relief that we have the power to grant Jennings is to grant her a license on the application now before us.  We have no power to issue an advisory opinion as to whether Jennings could ever receive a license.  If that were what Jennings wanted, this case could be moot.  However, Jennings’ statements were ambiguous.  Therefore, we shall decide Jennings’ application on the merits.  

Findings of Fact

1. Jennings holds a cosmetologist license, an instructor license, and an esthetician license.  Jennings’ esthetician license is inactive, but she may activate it.  The other licenses are active.  

The Previous Action
2. Jennings owned and operated the American School of Cosmetology under three cosmetology school licenses for locations in Festus, Park Hill, and Arnold.  A school operator has responsibilities that an esthetician, cosmetologist, and instructor do not.  A school operator must manage student records and funds, personnel, and other administrative duties.  

3. On April 30, 1992, the Board filed a complaint with this Commission seeking to discipline Jennings’ school licenses.  We issued our decision on May 5, 1994.  We found that Jennings falsified documents, employed unlicensed instructors, failed to supervise cosmetology students adequately, gave cosmetology students credit for training before they received student licenses, and allowed students to practice cosmetology on patrons before the students had adequate training.  State Bd. of Cosmetology v. Jennings, No. 92-0577 CS (the previous action).  
4. On August 5, 1994, the Board issued its order, effective August 15, 1994, revoking Jennings’ cosmetology instructor license and school licenses, and placing her cosmetologist license on probation for five years.  

5. Although the Federal Bureau of Investigation conducted an investigation into each of Jennings’ schools, Jennings was never charged with any state or federal crime.  

Conduct Since the Previous Action

6. After the previous action, Jennings earned the following degrees:

a. Bachelor of Science in elementary education in 1996.  

b. Master of Science in education in 1997. 

c. Master of Science in educational administration in 1999.

Both master’s degrees were from Southwest Baptist University.  Jennings maintained a 4.0 grade point average in the graduate program. 

7. The State of Missouri certified Jennings as an elementary teacher.  She has been teaching in a public elementary school for seven years.  Jennings’ colleagues in the teaching profession regard her highly.  

8. Jennings successfully completed the probation of her cosmetologist license.  After an informal meeting in 2001, the Board reinstated Jennings’ instructor license on March 18, 2002.  

9. Jennings attributes the events that were the subject of the previous action to her employees, but has taken responsibility for all events at her school facilities.  

The Application

10. On July 30, 2002, Jennings applied for a license to operate a cosmetology school.  She planned to run the school mostly through a manager employee.

11. Jennings listed the opening date as August 26, 2002.

12. The application asked whether this or any other state board of cosmetology had ever disciplined her.  Jennings answered yes.  

a. The application asked for the charge.  Jennings answered, “Temporary Probation (complaints from fired employees).”  

b. The application asked for her present status.  Jennings answered, “No State or Federal Laws Violated[.]  Reinstated[.]”

13. Because Jennings was applying to open a new school, the Board required her to have only one proposed instructor.  Jennings listed three instructors as follows:

Name
License Number
Street Address, City, State and Zip Code
Dara Beaver 
correct
“Festus, MO  63050”

Ina Schloesser
None 
“St. Louis, MO”

Donna Smith
Schloesser’s license number 
“Festus, MO” 

The correct license number for Schloesser and complete addresses for Schloesser and Beaver were on letters attached to the application.  

14. The application form required:  

Two or more personal character letters of reference for each applicant(s) (use only the standardized forms supplied by the Board and submit securely sealed in the enclosed envelopes along with this application).  

Jennings did not submit her reference letters on the Board’s standardized forms.  

15. In the presence of a notary, Jennings signed the portion of the application stating that all information contained therein was true and correct to the best of her knowledge and belief.
16. After an informal meeting with Jennings, the Board denied the application by notice dated August 15, 2002.  
Conclusions of Law


We have jurisdiction to hear Jennings’ petition.  Jennings has the burden of proof on her application.  Section 621.120.  We have the same degree of discretion on the application as the Board had when it reviewed her application, and we need not exercise it the same way.  State Bd. of Regis'n for the Healing Arts v. Finch, 514 S.W.2d 608, 614 (Mo. App., K.C.D. 1974).

When the licensee files the complaint, the agency's answer provides notice of the cause for denial.  Ballew v. Ainsworth, 670 S.W.2d 94, 103 (Mo. App., E.D. 1984).  The Board’s answer cites, as the statutory grounds for denial, § 329.140.1 and .2, which allow denial for:

(4) Obtaining or attempting to obtain any fee, charge, tuition or other compensation by fraud, deception or misrepresentation;

(5) Incompetence, misconduct, gross negligence, fraud, misrepresentation or dishonesty in the performance of the functions or duties of any profession licensed or regulated by this chapter;

(6) Violation of, or assisting or enabling any person to violate, any provision of this chapter, or of any lawful rule or regulation adopted pursuant to this chapter;

*   *   *

(10) Assisting or enabling any person to practice or offer to practice any profession licensed or regulated by this chapter who is not licensed and currently eligible to practice under this chapter;

*   *   *

(13) Violation of any professional trust or confidence[.][
]

Incompetency is a general lack of (1) professional ability or (2) disposition to use a professional ability.  Missouri Bd. for Arch'ts, Prof'l Eng'rs & Land Surv'rs v. Duncan, No. AR-84-0239 (Mo. Admin. Hearing Comm’n Nov. 15, 1985) at 115, aff'd, 744 S.W.2d 524 (Mo. App., E.D. 1988).  It includes indisposition to use otherwise sufficient ability.  Forbes v. Missouri Real Estate Comm'n, 798 S.W.2d 227, 230 (Mo. App., W.D. 1990).  Misconduct means “the willful doing of an act with a wrongful intention[;] intentional wrongdoing.”  Duncan, No. AR-84-0239, at 125.  Gross negligence is a deviation from the standard of care so egregious as to demonstrate a conscious indifference to a professional duty.  Duncan v. Missouri Bd. for Arch'ts, Prof'l Eng'rs & Land Surv'rs, 744 S.W.2d 524, 533 (Mo. App., E.D. 1988).  Fraud is an intentional perversion of truth to induce another or to act in reliance upon it.  Hernandez v. State Bd. of Regis’n for Healing Arts, 936 S.W.2d 894, 899 n.2 (Mo. App., W.D. 1997).  Misrepresentation is a falsehood or untruth made with the intent of deceit rather than inadvertent 

mistake.  Id. at 899 n.3.  Dishonesty is a lack of integrity, a disposition to defraud or deceive.  MERRIAM-WEBSTER'S COLLEGIATE DICTIONARY 333 (10th ed. 1993).  Dishonesty includes actions that reflect adversely on trustworthiness.  See In re Duncan, 844 S.W.2d 443, 444 (Mo. banc 1992).  Professional trust is the reliance on the special knowledge and skills that professional licensure evidences.  Trieseler v. Helmbacher, 168 S.W.2d 1030, 1036 (Mo. 1943).  It may exist not only between the professional and his clients, but also between the professional and his employer and colleagues.  Cooper v. Missouri Bd. of Pharmacy, 774 S.W.2d 501, 504 (Mo. App., E.D. 1989).  


As the factual grounds for denial, the Board’s answer cites facts related to the previous action and the application now before us.  

I.  The Previous Action 


The Board argues that we should deny the application on the same facts and law for which we allowed discipline in the previous action.  Those grounds for denial were no bar to the Board’s decision to lift probation on her cosmetologist license, reinstate her instructor license, and allow her to hold an esthetician license.  The Board’s decisions to grant Jennings’ other applications fatally compromises its argument to deny this application solely on those grounds.  We disagree that we should deny Jennings’ school license application on those grounds when ten years have passed since the previous action, when there have been no interim instances of misconduct on Jennings’ part,  and when the Board did not deny Jennings’ other applications on those grounds.  Therefore, we do not deny the application based solely on the grounds set forth in the previous action.  

II.  Good Moral Character

The Board cites § 329.050.1, RSMo Supp. 2002, which provides:

Applicants for examination or licensure pursuant to this chapter shall possess the following qualifications:

(1) They must be persons of good moral character, have an education equivalent to the successful completion of the tenth grade and be at least seventeen years of age;

(emphasis added) and § 329.040.1, which provides:

Any person of good moral character may make application to the board for a license to own a school of cosmetology on a form provided upon request by the board. . . .

(Emphasis added.)  Good moral character is honesty, fairness, and respect for the law and the rights of others.  State ex rel. McAvoy v. Louisiana Bd. of Med. Examiners, 115 So.2d 833, 839 n.2 (La. 1959), and Florida Bd. of Bar Examiners Re:  G.W.L., 364 So.2d 454, 458 (Fla. 1978).  

Although this case does not involve past criminal conduct, the statutory guidelines for considering present good moral character in the context of a post conviction license application is instructive by analogy. Section 314.200 states:  

No board . . ., for the purpose of licensing applicants for occupations and professions may deny a license to an applicant primarily upon the basis that a felony or misdemeanor conviction of the applicant precludes the applicant from demonstrating good moral character, where the conviction resulted in the applicant's incarceration and the applicant has been released by pardon, parole or otherwise from such incarceration, or resulted in the applicant being placed on probation and there is no evidence the applicant has violated the conditions of his probation.  The board or other agency may consider the conviction as some evidence of an absence of good moral character, but shall also consider the nature of the [conduct] committed in relation to the license which the applicant seeks, the date of the [previous decision], the conduct of the applicant since the date of the conviction and other evidence as to the applicant's character.

If a person convicted of a felony can show good moral character, then Jennings can.  The conduct for which we found cause to discipline Jennings’ licenses was directly related to operating a school.  However, it has been ten years since we did so, and the Board offers no new transgressions to suggest a present lack of good moral character.  In fact, the Board agrees that 

Jennings successfully completed the probation of her cosmetologist license, and it reinstated her instructor license.  Moreover, Jennings has made extraordinary efforts to embark on another career.  Jennings has earned a bachelor’s degree in education, master’s degrees, with 4.0 grade point averages, in education and educational administration, and is certified by the State of Missouri as an elementary school teacher.  She has worked as an elementary school teacher for seven years.  It is hard to imagine how one could possibly do more than she has to put her life on a different track.

The Board argues that Jennings must also acknowledge guilt and embrace a new moral code.  We agree.  Francois v. State Bd. of Regis'n for the Healing Arts, 880 S.W.2d 601, 603 (Mo. App., E.D. 1994).  The Board cites Jennings’ disagreement with this Commission’s conclusions of law in the previous action.  We do not expect the parties in every case to agree with all of our findings of fact, conclusions of law, and decisions.  The Board emphasizes Jennings’ behavior at its informal meeting, but it has not adequately explained why that meeting was different from the meeting on Jennings’ instructor license.  Of greater interest to this Commission is Jennings’ testimony in this case, expressly taking responsibility for the events at her school that were the subject of the previous action.  If one convicted of a crime can establish good moral character by their post-conviction conduct, surely Jennings, who was never convicted of a crime and has demonstrated exemplary conduct since we rendered our decision in the previous action, has satisfied the character requirement of §§ 329.040.1 and 329.050.1.

Therefore, we conclude that Jennings has shown that she has good moral character.  

III.  The Application

The Board argues that we should deny the application based on various deficiencies and in combination with other factors.  

A.

The Board cites § 329.050.3, which provides:

Each application shall contain a statement that, subject to the penalties of making a false affidavit or declaration, the application is made under oath or affirmation and that its representations are true and correct to the best knowledge and belief of the person signing the application.

(Emphasis added.)  That statute requires the Board to draft the application to include the described statement or requires Jennings to make the required statement.  Either way, the Board has not shown that Jennings violated that statute.  

The Board argues that Jennings’ discussion of the previous action was an attempt to conceal her licensing history from the Board.  We disagree.  The application provides a space that is 3 ½ inches by less than 3/8 inch to describe the charge, and a smaller space to describe the present status.  In that context, the omission of details regarding licensing history – which was not only known to, but also governed by, the Board – does not demonstrate an attempt to mislead the Board.  

The Board cites Jennings’ failure to use its form for the letters of recommendation.  No provision of law requires the use of that form, and the Board has not published it in the Code of State Regulations.  The application form states that an applicant should use the form, but Jennings states that the Board would send her none despite repeated requests.  

B.

However, other features of the application do show errors.  Relative to the school’s proposed opening date, the application was untimely under the Board’s Regulation 4 CSR 90-2.010(2)(A):

Any person desiring to open a school of cosmetology (for Class CA, Class CH, Class MO, and/or Class E) in Missouri shall 

submit an application to the Board of Cosmetology at least sixty (60) days prior to the anticipated opening date of that facility. . . .

The Board also cites the incorrect and missing license numbers and incomplete addresses for Jennings’ instructors.  

The Board argues that such errors show a general lack of attention to detail and an inability to handle paperwork, skills that are unique among the activities that the Board licenses to the school operator.  The Board’s witness, its chair, described the special role of the school operator as follows:

With a school, you’re not only responsible for the licensing of all of the individuals that are in your school and again the hiring of the staff and the financial side of it, but then you’re also responsible for the students, that they can perform safely on the public because the schools are open to the public.  

So you have a -- there’s a myriad of responsibility that go with a school that don’t have anything really to do with your specific trade, your physical trade, the act of cutting hair or styling hair or whatever, providing chemicals or whatever.[
]

Not only do you review their application at the same time, but the Board feels that it their duty to oversee -- I guess have a little more connection with the actual school owner, to assure them that -- the importance of what they’re doing, that you are bringing new people and educating new people in the profession[.][
]

Not that it’s written that specific way, but with the powers of the Board and the charge to protect the public, I’m assuming -- and I’m not an attorney -- but obviously, if you didn’t do something correctly, then we could deny on those grounds.

Specifically that you can’t do the paperwork, I don’t believe there’s anything written that says that.[
]  

Though couched in layman’s terms, that analysis is correct.  The grounds for denial include lack of ability or disposition to perform professional abilities – which, for an operator, includes  administrative abilities – under § 329.140.2(5).  

Because Jennings had the burden of proof, it was incumbent on her to demonstrate competence.  Jennings’ past shows, at best, that she generally lacks the ability or disposition to do the things required of a school operator:  keep records, manage money, and handle personnel matters.  Therefore, compared to an applicant with no licensing history, she had a greater burden to show the same degree of competence.  Jennings did not show improved managerial abilities.  

The Board’s chair aptly summarized the issue:

Originally it was the Board’s opinion that Ms. Jennings was going to operate her school since she did have her instructor’s license.  Upon more questioning we discovered that she wasn’t going to be at the school.  

We asked her specifically who would assist, who would be your employees and how would you assure us that you would hire the people that could do the job and would do it correctly; and she said, well, she wouldn’t be there, but she had a full-time job as a school teacher and she wasn’t going to give that up, so she would basically hire, again, someone to run the school.  

And then what we asked was the assurance, well, how do we know that you won’t hire the same type of people that you hired in the past; and she basically had no answer for that.[
]  

The biggest concerns were the past history, obviously, with -- and then saying that she wouldn’t be there again.  It would be someone else that would be responsible.  

And we were afraid that this would be the same story again -- well, it wasn’t me, it was someone else.[
]

We share the Board’s concern that these facts, coupled with a written application containing several careless errors and omissions, show a re-emergence of the factual pattern that led to Jennings’ discipline in the previous action.  


We emphasize that our conclusion is not based on mere clerical errors.  The Board’s witnesses testified that no single mistake in the application would ordinarily be a ground to deny Jennings’ application.  Our conclusion is that Jennings has not yet shown that she generally has the ability and disposition to exercise the skills of a school owner, as evidenced by her application.  Given her licensing history, Jennings should have used the application process to demonstrate her managerial competence as a school owner.  If Jennings desires to own a cosmetology school in the future, she must, and it is foreseeable that she could, overcome legitimate concerns about whether she has and is disposed to exercise the professional ability required by law.  She did not do so in this instance.  

Summary


We deny Jennings’ application for a school license because she has not carried her burden of proving that she is competent in the functions of owning and overseeing a cosmetology school.


SO ORDERED on October 29, 2003.



________________________________



JUNE STRIEGEL DOUGHTY



Commissioner

�Statutory references are in the 2000 Revised Statutes of Missouri unless otherwise noted.


�The Board’s denial notice, answer, and written argument also cite § 329.140.2 (8), which allows discipline for:





Disciplinary action against the holder of a license or other right to practice any profession regulated by this chapter granted by another state, territory, federal agency or country upon grounds for which revocation or suspension is authorized in this state[.]





(Emphasis added.)  The Board offered no evidence that any other state had licensed or disciplined Jennings.  


�Tr. at 103.





�Id. at 109-110.  





�Id. at 119.   


�Tr. at 106.  





�Id. at 117-118.
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