Before the

Administrative Hearing Commission

State of Missouri

AUDREY JENKINS, DVM,
)



)



Petitioner,
)




)


vs.

)

No. 09-1514 VM



)

MISSOURI VETERINARY MEDICAL
)

BOARD,

)




)



Respondent.
)

DECISION

We deny Audrey Jenkins’ application for licensure by reciprocity as a veterinarian.
Procedure

On November 5, 2009, Jenkins filed a petition appealing the Missouri Veterinary Medical Board’s (“the Board”) denial of her application for veterinary licensure in Missouri by reciprocity.  The Board filed an answer on December 17, 2009.  Jenkins filed an amended complaint on September 8, 2010.  The Board filed an answer to the amended complaint on November 10, 2010.  On December 2, 2010, the parties filed a joint stipulation of facts and waiver of hearing.
Findings of Fact
The parties have stipulated to the following facts:

1. On August 18, 2009, Jenkins applied to the Board for licensure as a veterinarian by reciprocity.

2. Prior to her application for a Missouri veterinary license, Jenkins was actively engaged in the full-time practice of veterinary medicine for six years.
3. The Board denied Jenkins’ application based solely on the number of times Jenkins took the North American Veterinary Licensing Examination (“NAVLE”).

4. Jenkins received a bachelor of science degree in animal science from the University of Florida in 1992.

5. Jenkins received a master of science degree in dairy and poultry sciences from the University of Florida in 1996.

6. Jenkins received a doctorate of veterinary medicine from the Tuskegee University School of Veterinary Medicine in Tuskegee, Alabama, in 1998, graduating with a 3.0 cumulative grade point average.

7. Jenkins received a master of science degree in laboratory animal medicine from Pennsylvania State University in 2000.

8. From May 2000 through June 2003, Jenkins was a postdoctoral fellow at the Pennsylvania State University College of Medicine with clinical veterinary duties and conducting research.

9. Jenkins became licensed to practice veterinary medicine in Pennsylvania in 2003.  She continues to hold a Pennsylvania license in good standing.
10. Jenkins also holds a current license in good standing to practice veterinary medicine in North Carolina.

11. Jenkins was actively engaged as a veterinarian in North Carolina from June 2006 through February 2009.

12. While engaged as a veterinarian in North Carolina, Jenkins was employed as an assistant professor at the East Carolina University, Brody School of Medicine, where she taught classes and clinical skills in veterinary medicine to veterinary students, trained staff, provided clinical and surgical care to animals, and conducted research.

13. Jenkins was actively engaged as a veterinarian in Tennessee from August of 2003 through June of 2006.
14. While engaged as a veterinarian in Tennessee, Jenkins was employed as an assistant director and clinical assistant professor at the University of Tennessee College of Veterinary Medicine, where she taught classes and clinical skills in veterinary medicine to veterinary students, provided veterinary care to animals, oversaw the campus-wide health surveillance program, and was responsible for the direct supervision of the college’s veterinary medicine research facilities.

15. The NAVLE is the computer-based North American Veterinary Licensing Examination produced and given by the National Board of Veterinary Medical Examiners.

16. In November 2000, the NAVLE replaced both the National Board Examination (“NBE”) and the Clinical Competency Test (“CCT”) as the uniform licensing examination for veterinary medicine in North America.

17. Pennsylvania requires that an applicant for licensure be a graduate of an accredited school of veterinary medicine and pass the NAVLE.

18. The Pennsylvania Veterinary Practice Act and rules currently and at the time of Jenkins’ initial registration allowed for licensure of an applicant who has failed to achieve a passing score on the NAVLE on four occasions before subsequently passing the NAVLE.
19. On or about August 11, 2009, the licensing authority in Pennsylvania certified to the Board that Jenkins was duly licensed in good standing and that their records indicated no derogatory information regarding Jenkins.

20. North Carolina requires that an applicant for licensure be a graduate of an accredited school of veterinary medicine and pass the NAVLE.

21. North Carolina requires an applicant to take both the NAVLE and an additional state law exam.

22. The North Carolina Veterinary Practice Act and rules currently and at the time of Jenkins’ initial registration allowed for licensure of an applicant who has failed to achieve a passing score on the NAVLE on four occasions before subsequently passing the NAVLE.

23. Jenkins sat for the April 19, 2001, NAVLE and failed to achieve a passing score.

24. Jenkins sat for the December 14, 2001, NAVLE and failed to achieve a passing score.

25. Jenkins sat for the April 19, 2002, NAVLE and failed to achieve a passing score.

26. Jenkins sat for the December 12, 2002, NAVLE and failed to achieve a passing score.

27. Jenkins sat for the April 19, 2003, NAVLE and achieved a passing score of 464.

28. A passing score on the NAVLE for Missouri in April 2003 was 425.  Missouri continues to require a passing score on the NAVLE of 425.

29. The Board denied Jenkins’ request for a license and deemed her ineligible for licensure in Missouri because she failed the NAVLE four times.

Conclusions of Law

We have jurisdiction to hear this complaint.
  Jenkins has the burden to show that she is entitled to licensure by reciprocity.
  We decide the issue that was before the Board,
 which is the application.  We exercise the same authority that has been granted to the Board.
  Therefore, we simply decide the application de novo.
  When an applicant for licensure files a complaint, the agency’s answer provides notice of the grounds for denial of the application.

Evidentiary Objections

Jenkins offered the deposition of Marie E. Kerl, DVM, regarding the efficacy of limits on an applicant’s attempts to take the NAVLE.  She asks this Commission to find facts based on Kerl’s deposition.  The Board objected to the testimony as irrelevant to the facts to be decided by this Commission.  The Board also objected that Jenkins failed to establish Kerl possesses the expertise in the area of psychometrics, and that Kerl’s opinion is not based on any scientific or technical examination of the issue.  Jenkins replied that the deposition is admissible because Kerl is an expert in veterinary medicine, the teaching of veterinary medicine, and whether someone is qualified to practice veterinary medicine.  Jenkins further states that expertise in psychometrics in not necessary because she is not attacking the validity of the NAVLE.  We sustain the Board’s objections.  Therefore, there is no need to examine the Board’s other objections.

Reciprocity

Jenkins claims that she is entitled to licensure by reciprocity pursuant to § 340.238.1:
1.  The board may issue a license to practice veterinary medicine to an applicant, without examination, if the applicant submits proof 
satisfactory to the board of the following requirements for licensure by reciprocity: 

(1) The applicant has been actively engaged in the profession in another state, territory, district or province of the United States or Canada for a period of at least five consecutive years immediately prior to making application in Missouri and provides the board with a complete listing of all locations of all previous places of practice and licensure in chronological order; 

(2) A certificate from the proper licensing authority of the other state, territory, district or province of the United States or Canada certifying that the applicant is duly licensed, that the applicant's license has never been suspended, revoked, surrendered, or placed on probation, whether voluntarily or not, and that, insofar as the records of that authority are concerned, the applicant is entitled to its endorsement; 

(3) The standards for admission to practice veterinary medicine of the state, territory, district or province of the United States or Canada in which the applicant is currently licensed were equal to or more stringent than the requirements for initial registration in Missouri at the time of the applicant's initial registration. 

20 CSR 2270-2.031 states:  
All applicants for licensure as veterinarians in Missouri shall take both—
(A) The North American Veterinary Licensing Examination (NAVLE)…
*   *   *

(B) The State Board Examination.

Section  340.232.3(3) states:
3.  If an applicant fails an examination, the applicant shall: 
*   *   *
(3) Prior to the fourth and final attempt at passage, present to the board a plan for passage and evidence of completion of at least thirty hours of board-approved continuing education since last sitting for the examination or in the calendar year preceding the final application. 
20 CSR 2270-2.041(2) states: 

(2) Effective August 28, 1999, no person may take any examination more than four (4) times either in or out of Missouri to qualify for licensure in Missouri.  Prior to making application for the fourth attempt at passage of the examination, the applicant shall schedule an appearance with the board to outline a continuing education program which shall be board approved and completed prior to filing an application for the subsequent examination.
Jenkins is licensed in North Carolina and Pennsylvania.  Both of these states allow applicants to take the NAVLE up to five times to achieve a passing score, and therefore have less stringent requirements than Missouri because both of those states allow applicants to take the NAVLE five times rather than four.  Therefore, Jenkins is not entitled to licensure by reciprocity under 
§ 340.238.1.  She is not eligible under 20 CSR 2270-2.041(2) because she took the examination more than four times.   
Equal Protection

Jenkins also alleges that the Board’s statutes and regulations deprive her of her constitutional right to equal protection.  This Commission does not have authority to decide constitutional issues.
  We have no authority to declare a statute unconstitutional.
  The issue has been raised and may be argued before the courts if necessary.

Summary

Jenkins’ application for licensure by reciprocity as veterinarian is denied.

SO ORDERED on June 8, 2011.
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SREENIVASA   RAO   DANDAMUDI



Commissioner

�Section 621.045, RSMo Supp. 2010.  Statutory citations are to RSMo 2000 unless otherwise indicated.


�Section 621.120.


�Department of Soc. Servs. v. Mellas, 220 S.W.3d 778 (Mo. App., W.D. 2007).


�J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20 (Mo. banc 1990).  


�State Bd. of Regis’n for the Healing Arts v. Finch, 514 S.W.2d 608, 614 (Mo. App., K.C.D. 1974).  


�Ballew v. Ainsworth, 670 S.W.2d 94, 103 (Mo. App., E.D. 1984).


�Sprint Communications Co. v. Director of Revenue, 64 S.W.3d 832, 834 (Mo. banc 2002)


�State Tax Comm’n v. Administrative Hearing g Comm’n, 641 S.W.2d 69 (Mo. banc 1982).


	�Tadrus v. Missouri Bd. of Pharmacy, 849 S.W.2d 222 (Mo. App., W.D. 1993).





PAGE  
2

