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)



Respondent.
)

DECISION 


Jay Wolfe Imports Missouri, Inc. (“Jay Wolfe”) is liable for Missouri corporate income tax as the Director of Revenue (“the Director”) assessed for 2002, 2003, and 2004, plus interest.  Jay Wolfe is not entitled to apportion its income for purposes of the Missouri corporate income tax.  
Procedure


Jay Wolfe filed a complaint on January 4, 2007, challenging the Director’s assessments of Missouri corporate income tax and interest for 2002, 2003, and 2004.   

This Commission convened a hearing on the complaint on August 23, 2007.  Bruce C. Davison, with Sonnenschein Nath & Rosenthal LLP represented Jay Wolfe.  Legal Counsel Melissa G. Morgan and Managing Counsel Wood Miller represented the Director.  After the transcript was prepared, the parties filed written arguments.  
Findings of Fact

1. Jay Wolfe operates as a car dealership primarily selling new and used Acura vehicles.  
2. Jay Wolfe’s sales site and headquarters are in Kansas City, Missouri.
  The dealership is located two blocks from the Missouri-Kansas state line. 
3. Jay Wolfe’s customers primarily reside in Missouri and Kansas.  Jay Wolfe makes some sales to Nebraska and Iowa residents.  
4. Jay Wolfe conducts and completes all aspects of each sales transaction, including the negotiation and paperwork, at the Kansas City location.  When a customer test drives a car, the customer must show a driver’s license for security purposes.  Jay Wolfe thus verifies the purchaser’s address.  Jay Wolfe completes a financial services customer information form that includes the purchaser’s address.  Most customers finance the vehicle, and Jay Wolfe obtains a credit report, which is also another means of verifying the customer’s address.  Jay Wolfe prepares titling, registration and lien perfection documents based on the address provided by the purchaser.  Jay Wolfe thus has significant business reasons, apart from tax reporting, for determining the purchaser’s address.  Jay Wolfe prepares an invoice that shows the sale price of the car and the address of the purchaser.  
5. With rare exceptions, Jay Wolfe’s customers, including the customers from out of state, pick up their vehicles at the Kansas City dealership.  After the paperwork is completed and the keys are given to the customers, the customers drive the cars from the lot.  To the best of Jay Wolfe’s knowledge, the customers drive the cars to the residence or business addresses that they have provided to Jay Wolfe.      
6. Jay Wolfe filed Missouri corporate income tax returns for 2002, 2003, and 2004.  Jay Wolfe elected the single-factor method of apportionment to compute the portion of its income that is from sources in Missouri.  Jay Wolfe classified the receipts from the sales of vehicles to customers from out of state as partly within/partly without Missouri.  Jay Wolfe classified the remainder of the receipts from vehicle sales as wholly within Missouri.  
7. Jay Wolfe does not file corporate income tax returns in Kansas, Nebraska, or Iowa because it does not believe that it is required to do so under the law of those states.  
8. The Director conducted an audit of Jay Wolfe’s 2002-2004 Missouri corporate income tax returns.  The auditor determined that all vehicle sales should have been classified as wholly within Missouri under the single-factor apportionment formula.  The auditor included as sales wholly within Missouri those transactions in which a customer from out of state purchased and transported a vehicle to an out-of-state residence.  The auditor also made other adjustments that Jay Wolfe does not dispute.    
9. Pursuant to the audit, the Director issued notices of deficiency on September 11 and September 13, 2006, assessing Jay Wolfe Missouri corporate income tax and additions as follows, plus interest:  

Year
       Tax              Additions
2002
       $31,221       $1,561

2003           $20,929       $1,046

2004           $26,113       $1,306

Jay Wolfe protested the notices of deficiency.  

10. On December 5, 2006, the Director issued a final decision upholding the assessments of tax, plus interest, but abating the assessments of additions.  
Conclusions of Law


This Commission has jurisdiction over appeals from the Director’s final decisions.
  Jay Wolfe has the burden to prove that it is not liable for the amounts that the Director assessed.
  Our duty in a tax case is not merely to review the Director's decision, but to find the facts and to determine, by the application of existing law to those facts, the taxpayer's lawful tax liability for the period or transaction at issue.


Jay Wolfe elected the single-factor method of apportionment on its Missouri corporate income tax returns for the years at issue, and treated the sales to residents of other states as partly within and partly without Missouri.  On appeal, the Director asserts that Jay Wolfe is not entitled to apportion its income at all, and in the alternative, if Jay Wolfe is entitled to apportion income, the sales to residents of other states should be classified as wholly within Missouri because the sales transactions were completed in Missouri. 

Section 143.441.1(1) defines the term “corporation” to include every corporation organized, authorized or existing under the laws of this state, as well as every corporation doing business in this state.  Section 143.451 provides:  

1.  Missouri taxable income of a corporation shall include all income derived from sources within this state.
2.  A corporation described in subdivision (1) of subsection 1 of section 143.441 shall include in its Missouri taxable income all income from sources within this state, including that from the transaction of business in this state and that from the transaction of business partly done in this state and partly done in another state or states.


Section 143.451.2(2) further provides that a taxpayer may elect between options to compute the portion of its income from all sources in this state.  Under § 143.451.2(2)(a), the 
taxpayer may elect to determine the income from all sources according to the three-factor method of apportionment as provided in the Multistate Tax Compact.
  Alternatively, the taxpayer may elect the single-factor method of apportionment as set forth in § 143.451.2(2)(b): 
The amount of sales which are transactions wholly in this state shall be added to one-half of the amount of sales which are transactions partly within this state and partly without this state, and the amount thus obtained shall be divided by the total sales . . . and the net income shall be multiplied by the fraction thus obtained, to determine the proportion of income to be used to arrive at the amount of Missouri taxable income.  

Section 143.451.2(3) provides definitions:  

For the purposes of this section, a transaction involving the sale of tangible property is:  

(a) “Wholly in this state” if both the seller’s shipping point and the purchaser’s destination point are in this state;  

(b) “Partly within this state and partly without this state” if the seller’s shipping point is in this state and the purchaser’s destination point is outside this state, or the seller’s shipping point is outside this state and the purchaser’s destination point is in this state;  

(c) Not “wholly in this state” or not “partly within this state and partly without this state” only if both the seller’s shipping point and the purchaser’s destination point are outside this state[.]

Prior to 1980, these definitions were not in the statutes.  From 1980 through 1988, § 144.010.1(7) contained the definitions for purposes of Chapter 143 that are now contained in § 143.451.2(3)(a) and (b).  However, effective January 1, 1989, House Bill 1335 (84th Gen. Assembly, 2d Reg. Sess.) deleted these definitions from § 144.010.1(7) and added subdivision (3) to § 143.451.2.
  


In Goldberg v. State Tax Commission,
 the Court addressed the threshold issue of whether the taxpayer, Paul Mueller Company, was entitled to apportion its income.  Mueller was 
not domesticated in any other state, and neither owned property nor maintained branch offices outside Missouri.  Mueller employed sales representatives who lived outside the state, and the salesmen based at its Springfield office also traveled extensively throughout the United States.  Mueller did not pay income tax to any other state during the tax periods in question, and reported its sales to customers outside Missouri as partly within and partly without Missouri under the single-factor formula.  The Court stated: 

We hold that the determination whether a taxpayer may elect to apportion income derived from the transaction of business in interstate commerce should be based upon the “source of income” test of § 143.451 and its predecessors and the longstanding judicial interpretation thereof.[
]

The Court held that the solicitation of orders outside the state and any negotiation necessary before consummation of the contract were integral components of the entire transaction, thus some of the sales were partly within and partly without Missouri.  Though that case involved tax years that were prior to the adoption of the definitions contained in 

§ 144.010.1(7), the Court noted the definitions contained in § 144.010.1(7) and found them convincing evidence that the legislature did not intend to vitiate the source of income test when it adopted the Multistate Tax Compact.     


In Langley v. Administrative Hearing Commission,
 the Court held that a taxpayer that purchased bottles from an out-of-state manufacturer for direct shipment to the taxpayer’s customer in St. Louis was not entitled to apportion its income.  The Court stated:
  

Such arrangements and purchases (for resale) are not a part of the transaction by which the taxpayer sells or resells to its customers.  The taxpayer must have a product to sell if it is to produce income; and the transaction which produces income is the sale by the taxpayer to its customer, not the preceding purchase by the taxpayer.  Unless the taxpayer uses labor or capital outside this 
state in its transaction, the income from the transaction must be regarded as produced from a source wholly within this state.  


In Dick Proctor Imports, Inc. v. Director of Revenue,
 the Court again addressed whether a taxpayer was entitled to apportion its income:  

The initial issue here is whether appellant was eligible to use the single factor apportionment formula.  Taxpayers are eligible to do so when some of their sales are transactions partly within and partly without Missouri.  If a sale occurred prior to January 1, 1980, the “source of income” test is used to determine the nature of a sale.  [FN  Section 144.010.1(7)(b), RSMo 1986, which became effective January 1, 1980, defines when a sale occurring on or after that date is a transaction partly within and partly without Missouri.][
]  

The Court held that in making sales to out-of-state customers, the company used labor outside Missouri and that the sales were thus partly within and partly without Missouri.  

In Bass Pro Shops, Inc. v. Director of Revenue,
 the Court again addressed a taxpayer’s right to apportion:  
Whether a taxpayer may elect to apportion income derived from the transaction of business in interstate commerce is “based upon the ‘source of income’ test of § 143.451 and its predecessors and the long-standing judicial interpretation thereof.”  Goldberg v. State Tax Commission, 639 S.W.2d 796, 803 (Mo. banc 1982); Langley v. Administrative Hearing Commission, 649 S.W.2d 216, 217 (Mo. banc 1983).  The source of income has been defined as the place where the income was produced.  In Re Kansas City Star Company, 346 Mo. 658, 142 S.W.2d 1029, 1038 (banc 1940).  Unless the taxpayer employs capital or labor outside the state in its income producing transaction, the income from the transaction must be regarded as produced from a source wholly within the state.  Langley v. Administrative Hearing Commission, 649 S.W.2d at 217-18 (Mo. banc 1983); In Re Kansas City Star Company, 346 Mo. 658, 142 S.W.2d 1029, 1038 (banc 1940).  
Here, Bass utilized the telephone and the mails in selling products to its mail order catalog customers.  Use of these instrumentalities of interstate commerce does not require the expenditure of capital 
or labor outside of Missouri.  Bass does expend capital outside of the state by hiring out of state printers to publish and distribute its catalogs and by employing out of state advertisers to publicize its products.  Capital expended in the mere solicitation of orders, however, does not rise to a level of out of state activity sufficient to establish a nexus with another state.  Such expenditures alone do not constitute a significant part of the income producing transaction. 

This Court concludes the income producing activities of Bass occurred wholly within Missouri and are not subject to apportionment under § 143.451, RSMo 1978.  


We note that Goldberg, Langley, Dick Proctor, and Bass Pro all involved tax years that were prior to the effective date of the definitions that were formerly contained in § 144.010.1(7) and are now contained in § 143.451.2(3).  However, we consider the Court’s precedents to be good law to the effect that a threshold determination must be made as to whether the taxpayer is entitled to apportion its income.   

In Dow Chemical Co. v. Director of Revenue,
 the taxpayer elected the three-factor formula, but argued that the test as to whether a taxpayer may apportion its interstate income is the source of income standard under § 143.451.  While rejecting that argument as to the three-factor formula, the Court reaffirmed the source of income test for purposes of determining the taxpayer’s right to apportion under the single-factor formula:  

Our law allows a corporation that does business both within and without the state alternatives for the allocation and apportionment to Missouri of a percentage of the taxpayer’s total income.  The corporation has the option under Section 143.451.2 of a single-factor formula that rests apportionment solely on the sales or business ratio.  The corporation has the other option of the Multistate Tax Compact formula under Section 32.200, et seq., RSMo 1986, to apportion its business income according to a three-factor formula of property, payroll and sales to derive the taxable Missouri income of the corporation. . . . There is no doubt that the source of income test and the single-factor apportionment formula are parts of an integral scheme for the taxation of the income of corporations.  A taxpayer may elect to apportion income from 
interstate transactions or business, but only if that income has at least some of its source in Missouri. . . . Our decisions, before and after Goldberg, construe the source of income and single-factor apportionment components as an integral scheme for taxation of a corporation, in pari materia.  The apportionment formula under the scheme so interdepends with the source of income test as to restrict the interstate activity of a corporation subject to taxation by Missouri to income with a geographical nexus with our state. (footnotes and citations omitted).[
] 

Numerous decisions of this Commission also addressed whether a taxpayer was entitled to apportion.
  Although the courts do not consider our decisions to have precedential value,
 taxpayers and the Director rely on them, and we try to maintain consistency if possible.  In Cowhey,
 the tax years at issue included 1980, when § 144.010.1(7) was in effect, and the Commission stated:  
A corporate taxpayer is eligible to apportion in a given tax year if any of its income is produced by transactions that are partly within and partly without Missouri.  Dick Proctor Imports, Inc. v. Director of Revenue, 746 S.W.2d 571, 573-574 (Mo. banc 1988).  This determination is made by application of the “source of income” test embodied in Section 143.451.2(2)(b), RSMo, and the long-standing judicial interpretations thereof.  Proctor, supra, at 573.  The test is a formulation of the clear mandate of the statute:  “Missouri taxable income of a corporation shall include all income derived from sources within this state.”  Section 143.451.1, RSMo.

Income is considered to be produced by a transaction partly within and partly without the state if labor or capital was employed outside the state during the course of the transaction.  Proctor, supra, at 573.  Petitioner herein has stipulated that it “employs no capital or labor outside the State of Missouri.”  (Finding of Fact 8).  By this test, Petitioner is not eligible to apportion its income according to the single factor formula contained in Section 143.451, RSMo.  Consequently, all of the income concerned herein 
must be considered to derive from sources within Missouri and all of it is properly to be included in Petitioner’s Missouri taxable income.  


These decisions make clear that apportionment is for corporations that do business in more than one state and must find a way to divide their income between those states for taxation purposes.  Before providing for the methods of apportionment, § 143.451.2 provides: 
A corporation described in subdivision (1) of subsection 1 of section 143.441 shall include in its Missouri taxable income all income from sources within this state, including that from the transaction of business in this state and that from the transaction of business partly done in this state and partly done in another state or states.  

Therefore, a corporation that transacts business solely in this state must include all of its income as Missouri income, and the corporation is not entitled to apportion that income. 


Jay Wolfe argues that an amendment to § 143.451.2(3) is relevant here.  Section 143.451.2(3)(d) formerly provided:  

This subdivision [3] shall not apply and subdivision (2) of subsection 2 of this section shall apply to transactions in which tangible property was moved from within this state to another state prior to shipment to the purchaser, or in which both the seller’s shipping point and the purchaser’s destination point of tangible property are determined to be in states which do not have jurisdiction to impose a franchise or an income tax on the taxpayer regardless of whether the states impose such a tax[.]

In 1996, the legislature deleted the above-quoted language.
  Jay Wolfe argues that this change shows that the legislature intended that taxpayers would no longer have to establish, as a prerequisite to apportioning income, that another state has jurisdiction to impose tax on the taxpayer.  We find this amendment irrelevant to the question presented in this case.  The 
amendment occurred after our decision in Killark Electric Manufacturing Co. v. Director of Revenue,
 which applied the portion of the former § 143.451.2(3)(d) pertaining to property moved from within this state to another state prior to shipment to the purchaser.  The legislature eliminated that language and the remainder of the paragraph, but this does not indicate that the legislature intended that a taxpayer would no longer be required to prove its entitlement to apportion its income.        

Jay Wolfe has the burden of proof in this proceeding.
  There is no evidence in this case that Jay Wolfe has any employees or facilities outside Missouri, or that it employs any capital outside Missouri.  This case is thus distinguishable from Dick Proctor,
 where out-of-state sales representatives made significant sales contacts, and is more similar to Bass Pro,
 where there was essentially no expenditure of capital or labor outside of Missouri.  With only rare exceptions that are not explained in the record, Jay Wolfe’s sales are completed in Missouri, and the customers take possession of the vehicles in Missouri.  Jay Wolfe is not a multistate business, and the mere fact that it is located near the Missouri-Kansas border and that some customers come from other states does not make it so.
  Jay Wolfe concedes that it does not pay income tax in any other state because it does not believe it is subject to income tax in any other state.
  Jay Wolfe has not shown that it is entitled to apportion its income.  


In the alternative, the Director argues that Jay Wolfe’s sales were wholly within Missouri, which yields the same result because Jay Wolfe’s apportionment fraction would be one hundred percent.  Jay Wolfe relies on this Commission’s decision in Rival Co. v. Director of Revenue
 and asserts that its sales to out-of-state customers were partly within and partly without Missouri.  We have already concluded that Jay Wolfe is not entitled to apportion.  In Rival, this Commission held that dock sales (transactions in which an out-of-state purchaser or a carrier other than a common carrier picked up products at Rival’s shipping dock in Missouri for delivery to the purchaser’s location outside Missouri) were partly within and partly without Missouri because the purchaser’s destination point was outside Missouri.  In that case, the Commission found that Rival’s “principal” manufacturing and distribution facilities were located in Missouri.  This would suggest that Rival also had such facilities in other states.  Rival’s right to apportion was not at issue, and the case is distinguishable on that basis.  

Because Jay Wolfe has not shown that it does business in any other state and produces income in any other state, Jay Wolfe is not entitled to apportion its income using the single-factor formula or any other formula.  Jay Wolfe concedes that it does not pay income tax to any other state.  All of Jay Wolfe’s income is taxable in Missouri.  We conclude that Jay Wolfe is liable for Missouri income tax as the Director assessed:  

Year
       Tax              

2002
       $31,221       

2003           $20,929       

2004           $26,113       

Interest applies as a matter of law.
 
Summary


Jay Wolfe is liable for Missouri income tax for 2002, 2003, and 2004 as the Director assessed, plus interest.  

SO ORDERED on August 7, 2008.



________________________________



JOHN J. KOPP  



Commissioner

	�The Director admitted the allegation in Jay Wolfe’s complaint that its principal sales site is in Kansas City.  However, there is nothing in the record showing that Jay Wolfe has any other location.  Exhibit I, page 4 states that the dealership has only one location, but that there are other affiliated dealerships owned by Jay Wolfe on both sides of the state line.  
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	�A national retail chain with a store on the state border apportions its income because it does business in multiple states, not because some of its customers come from another state.  One could imagine the havoc that would ensue if such a store were forced to report its income based on its customers’ residence.  The customers’ addresses are important to Jay Wolfe for purposes of the paperwork required for an automobile purchase, but do not make the transactions interstate in nature.
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