Before the

Administrative Hearing Commission

State of Missouri

DIRECTOR OF DEPARTMENT OF
)

INSURANCE, FINANCIAL INSTITUTIONS
)

AND PROFESSIONAL REGISTRATION,
)



)



Petitioner,
)




)


vs.

)

No. 09-0903 DI



)

MARCUS J. JANITCH,
)




)



Respondent.
)

DECISION


Marcus J. Janitch is subject to discipline because he failed to respond to requests for information, and failed to appear for a conference and produce records as required by a subpoena.
Procedure


On June 26, 2009, the Director of the Department of Insurance, Financial Institutions and Professional Registration (“the Director”) filed a complaint seeking to discipline Janitch.  On January 25, 2010, Janitch was personally served with our notice of complaint/notice of hearing and a copy of the complaint and our order dated November 24, 2009.  On April 7, 2010, we held a hearing on the complaint.  Enforcement Counsel Elfin L. Noce represented the Director.  Neither Janitch nor anyone representing him appeared.  The matter became ready for our decision on May 3, 2010, when the last briefs were due.

Findings of Fact

1. Janitch was licensed as a bail bond agent on August 27, 2003.  His license was subsequently renewed, and it expired on August 27, 2009.
2. On January 5, 2009, the Director’s investigator, Les Hogue, mailed a letter to Janitch at 101 Green Forest Estates Drive, St. Peters, Missouri, 63376, requesting an explanation regarding allegations of theft/stealing.  Hogue requested a response by January 28, 2009.
3. The January 5, 2009, letter was returned to Hogue with the message, “Moved Left No Address.”  Hogue then called Janitch and obtained a new address, 2751 Creekmont Lane,   St. Louis, Missouri, 63125.  Hogue then mailed the January 5, 2009, letter to the Creekmont address.
4. Janitch did not respond to the January 5, 2009, letter.
5. On February 13, 2009, Hogue mailed a “Late Response” letter to Janitch at the Creekmont address, again requesting an explanation regarding allegations of theft/stealing. Hogue requested a response by February 20, 2009.  This letter was not returned to the Director.
6. Janitch did not respond to the February 13, 2009, letter.
7. On February 24, 2009, Hogue sent a second “Late Response” letter to Janitch at the Creekmont address, again requesting an explanation regarding allegations of theft/stealing. Hogue requested a response by March 2, 2009.
8. Janitch did not respond to the February 24, 2009, letter.
9. On March 9, 2009, the Director issued a subpoena duces tecum ordering Janitch to appear at the Department of Insurance, Financial Institutions, and Professional Registration (“the Department”) offices on April 8, 2009, at 10:30 a.m.
10. The subpoena duces tecum was sent by certified mail to Janitch at the Creekmont address.  A green card was signed and returned to the Department.
11. On April 8, 2009, at 10:30 a.m., Janitch failed to appear for the conference.
Conclusions of Law 


We have jurisdiction over this case.
  The Director has the burden of proving that Janitch has committed an act for which the law allows discipline.
  The Director argues that there is cause for discipline under § 374.210:

2.  If a person does not appear or refuses to testify, file a statement, produce records, or otherwise does not obey a subpoena as required by the director, the director may apply to the circuit court of any county of the state or any city not within a county, or a court of another state to enforce compliance.

*   *   *
The director may also suspend, revoke or refuse any license or certificate of authority issued by the director to any person who does not appear or refuses to testify, file a statement, produce records, or does not obey a subpoena.
Janitch was subpoenaed to appear at the Department’s office and produce records.  He failed to do so.  He is subject to discipline under § 374.210.

The Director also argues that there is cause for discipline under § 374.755:

1.  The department may cause a complaint to be filed with the administrative hearing commission as provided by chapter 621, RSMo, against any holder of any license required by sections 374.695 to 374.775 or any person who has failed to renew or has surrendered his or her license for any one or any combination of the following causes:

*   *   *
(6) Violation of any provision of or any obligation imposed by the laws of this state, department of insurance, financial institutions and professional registration rules and regulations, or aiding or abetting other persons to violate such laws, orders, rules or regulations, or subpoenas[.]
Regulation 20 CSR 100-4.100 provides:

(2) Except as required under subsection (2)(B)—

(A) Upon receipt of any inquiry from the division, every person shall mail to the division an adequate response to the inquiry within twenty (20) days from the date the division mails the inquiry.  An envelope’s postmark shall determine the date of mailing.  When the requested response is not produced by the person within twenty (20) days, this nonproduction shall be deemed a violation of this rule, unless the person can demonstrate that there is reasonable justification for that delay.

(B) This rule shall not apply to any other statute or regulation which requires a different time period for a person to respond to an inquiry by the department.  If another statute or regulation requires a shorter response time, the shorter response time shall be met.  This regulation operates only in the absence of any other applicable laws.
Janitch failed to respond to the Department’s requests for information.  He violated 20 CSR 100-4.100(2).  There is cause for discipline under § 374.755.1(6).
Summary

There is cause to discipline Janitch under § 374.210.2 and under § 374.755.1(6).

SO ORDERED on August 16, 2010.




_________________________________



SREENIVASA   RAO   DANDAMUDI



Commissioner

�Section 621.045.  Statutory references, unless otherwise noted, are to RSMo Supp. 2009.


�Missouri Real Estate Comm’n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).  
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