Before the
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)


vs.
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No. 10-1736 BN



)

JUDITH A. JAMES,

)




)
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)

DECISION


Judith A. James is subject to discipline because she pled guilty to forgery, a criminal offense essential elements of which are fraud and dishonesty.
Procedure


On September 7, 2010, the State Board of Nursing (“the Board”) filed a complaint seeking to discipline James.  On September 23, 2010, we served James with a copy of the complaint and our notice of complaint/notice of hearing.  James did not file an answer.  On January 7, 2011, the Board filed a motion for summary decision.  Our Regulation 1 CSR 15-3.446(5) provides that we may decide this case without a hearing if the Board establishes facts that (a) James does not dispute and (b) entitle the Board to a favorable decision. 


The Board cites the request for admissions that was served on James on November 5, 2010.  James did not respond to the request.  Under Supreme Court Rule 59.01, the failure to answer a request for admissions establishes the matters asserted in the request, and no further 
proof is required.
  Such a deemed admission can establish any fact or any application of law to fact.
  That rule applies to all parties, including those acting pro se.
  Regulation 1 CSR 15-3.420(1) applies that rule to this case.


We gave James until January 24, 2011, to respond to the motion, but she did not respond.  Therefore, the following facts are undisputed.
Findings of Fact

1. James was licensed as a licensed practical nurse (“LPN”) at all relevant times.  Her license was current and active at all relevant times.
2. James committed the crime of forgery with intent to defraud.

3. On December 1, 2004, James was charged with forgery.  On February 9, 2005, James pled guilty to forgery in the Circuit Court of St. Clair County, Illinois.  The Court placed James on two years’ probation.
Conclusions of Law 


We have jurisdiction to hear this complaint.
  The Board has the burden of proving that James has committed an act for which the law allows discipline.
  The Board alleges that there is cause for discipline under § 335.066:
2.  The board may cause a complaint to be filed with the administrative hearing commission as provided by chapter 621 against any holder of any certificate of registration or authority, permit or license required by sections 335.011 to 335.096 or any person who has failed to renew or has surrendered his or her certificate of registration or authority, permit or license for any one or any combination of the following causes:

*   *   *

(2) The person has been finally adjudicated and found guilty, or entered a plea of guilty or nolo contendere, in a criminal prosecution pursuant to the laws of any state or of the United States, for any offense reasonably related to the qualifications, functions or duties of any profession licensed or regulated pursuant to sections 335.011 to 335.096, for any offense an essential element of which is fraud, dishonesty or an act of violence, or for any offense involving moral turpitude, whether or not sentence is imposed[.]

James admitted that her conduct is cause for discipline.  But statutes and case law instruct that we must “separately and independently” determine whether such facts constitute cause for discipline.
  Therefore, we independently assess whether the facts admitted allow discipline under the law cited.


James admitted that she pled guilty to forgery under 720 ILCS 5/17-3(a)(2):
(a) A person commits forgery when, with intent to defraud, he knowingly:

(1) makes or alters any document apparently capable of defrauding another in such manner that it purports to have been made by another or at another time, or with different provisions, or by authority  of one who did not give such authority; or

(2) issues or delivers such document knowing it to have been thus made or altered; or

(3) possesses, with intent to issue or deliver, any such document knowing it to have been thus made or altered; or

(4) unlawfully uses the digital signature as defined in the Financial Institutions Electronic Documents and Digital Signature Act of another; or

(5) unlawfully uses the signature device of another to create an electronic signature of that other person, as those terms are defined in the Electronic Commerce Security Act.

The Board argues that fraud and dishonesty are essential elements of forgery.  Fraud is an intentional perversion of truth to induce another, in reliance on it, to part with some valuable 
thing belonging to him.
  It necessarily includes dishonesty, which is a lack of integrity or a disposition to defraud or deceive.
 


We agree that fraud and dishonesty are essential elements of the criminal offense of forgery.  There is cause for discipline under § 335.066.2(2).

Summary


We grant the Board’s motion for summary decision and find cause to discipline James under § 335.066.2(2).  We cancel the hearing.

SO ORDERED on March 16, 2011.


________________________________



NIMROD T. CHAPEL, JR.


Commissioner
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