Before the

Administrative Hearing Commission

State of Missouri

STEVEN RICHARD JAMERSON,
)



)



Petitioner,
)




)


vs.

)

No. 07-0010 PO



)

DIRECTOR OF DEPARTMENT OF 
)

PUBLIC SAFETY, 

)




)



Respondent.
)

DECISION 


The Director of the Department of Public Safety (“the Director”) has cause to deny Steven Richard Jamerson’s application to enter a peace office training program.  
Procedure


Jamerson filed a complaint on January 9, 2007, challenging the Director’s decision denying him entrance into a peace officer training program.  

This Commission convened a hearing on the complaint on April 10, 2007.  Randall Cahill, of Cahill Partnership, represented Jamerson.  Assistant Attorney General Christopher R. Fehr represented the Director.


On May 25, 2007, Jamerson filed a motion to revise the amended briefing schedule and waive written argument.  We grant the motion.  
Findings of Fact


1.  On June 6, 2000, Jamerson was driving his truck with Vernel R. Latchison as a passenger.  The University City police pulled him over for impeding the flow of traffic.  As the officer approached the vehicle, he smelled what he believed to be marijuana, and Latchison threw a bag out the window.  The bag contained a substance that the officer believed to be marijuana.  A search of the vehicle revealed a bag of what was believed to be marijuana behind the driver’s seat.  The officer asked who had been smoking marijuana.  Jamerson replied, “We just finished smoking a blunt when we left Hadley’s.”  Jamerson stated that they were done and did not have any more “bud” with them.
  

2.  Jamerson was charged with possession of a controlled substance in violation of a University City ordinance.  Jamerson pled guilty in the University City Municipal Court, and charges were dismissed upon payment of court costs.   


3.  Jamerson applied for admission into a peace officer training program.  On the Missouri Peace Officer License Legal Questionnaire, Jamerson disclosed the University City ordinance violation and another local ordinance violation in response to the question, “Have you ever pleaded guilty or been convicted of any criminal offense, including those for which imposition of sentence was suspended?”  


4.  On January 8, 2007, the Director issued a decision denying Jamerson’s application.  

Conclusions of Law

We have jurisdiction over Jamerson’s appeal.
  Jamerson has the burden of proving facts that show he is qualified to enter a basic training course.  The standard of proof is a 
preponderance of the credible evidence – whether it is more probable than not that a particular event occurred.
  The Director relies upon § 590.100.1, which provides: 

The director shall have cause to deny any application for a peace officer license or entrance into a basic training course when the director has knowledge that would constitute cause to discipline the applicant if the applicant were licensed. 

I.  Criminal Offense
The Director cites § 590.080.1(2), authorizing discipline of any peace officer who “[h]as committed any criminal offense, whether or not a criminal charge has been filed[.]”  

“[T]he law in Missouri considers violations of municipal ordinances to be civil matters,”
 not criminal prosecutions.  Therefore, Jamerson’s guilty plea to a municipal ordinance violation does not establish a criminal offense.  
However, the Director asserts that “Petitioner committed the crime of possession of a controlled substance, when he was stopped in University City, Missouri by police officers and found to have been smoking marijuana.”  Section 195.202.1, RSMo 2000, provides:  

Except as authorized by sections 195.005 to 195.425, it is unlawful for any person to possess or have under his control a controlled substance.  


Marijuana is a controlled substance.
  In order to establish the crime of possession, the State must prove (1) a conscious and intentional possession of the substance, either actual or constructive, and (2) awareness of the presence and nature of the substance.  Both possession and knowledge can be proven by circumstantial evidence.
  In State Bd. of Nursing v. Berry, 32 S.W.3d 638 (Mo. App., W.D. 2000), the court held that a positive drug test was insufficient to 
establish knowing and intentional possession of a controlled substance.
  The present case is distinguishable because Jamerson admitted that he had consumed marijuana earlier.  A preponderance of the credible evidence does not show that the marijuana found at the scene was in Jamerson’s possession rather than Latchison’s.  However, the Director’s theory is that Jamerson’s earlier possession and consumption of marijuana, which he admitted, was a crime.  We agree that Jamerson committed the criminal offense of possession of a controlled substance, and there is cause to deny his application under § 590.080.1(2).  
The Director’s answer also asserts that Jamerson committed the crime of stealing over $150 in 1988, and pled guilty in municipal court.  Violation of a municipal ordinance is not a criminal offense, and the Director presented no evidence at the hearing to support this assertion.  In our order denying Jamerson’s request for a stay, we stated that Jamerson admitted to stealing some boots 18 years ago.  However, the Director presented no evidence of this at the hearing.  We find no cause to deny Jamerson’s application on this ground.    

II.  Violation of Rule
The Director also alleges grounds to deny Jamerson’s admission into a training program for violation of a provision of Chapter 590, RSMo, or a rule promulgated pursuant to Chapter 590, RSMo.
  The Director cites Regulation 11 CSR 75-13.090(3)(C), which provides: 
Pursuant to section 590.080.1(6), RSMo, the Director shall have cause to discipline any peace officer licensee who:
*   *   *

(C) Has pleaded guilty to, been found guilty of, or been convicted of a criminal offense, whether or not a sentence has been imposed. 
As we have already stated, a guilty plea to violation of a municipal ordinance is not a criminal offense.  In addition, the regulation cites § 590.080.1(6) as its authorizing statute, but that statute does not authorize any rulemaking.  Unlike other licensing agencies,
 the Director simply has no statutory authority to make regulations allowing discipline.  The Director had plenary rulemaking power under § 590.123.1, RSMo 2000, “to effectuate the purposes of this chapter [590, RSMo.]”
  But the General Assembly repealed that authority effective August 28, 2001.  As of that date, the Director’s only power to make regulations related to continuing education. Eight months later, the Director first promulgated Regulation 11 CSR 75-13.090 in a notice of rulemaking filed on May 1, 2002.
  Those provisions were not effective until October 30, 2002. That date was more than a year after the repeal of authority for such regulation.  The Director has no authority to discipline a licensee or to deny an applicant on the basis of a regulation that the Director had no authority to promulgate.  
III.  Misrepresentation

The Director also asserts that Jamerson misrepresented a material fact for the purpose of obtaining a peace officer license.
  The Director’s answer alleges no facts supporting this assertion, and the Director presented no facts supporting this assertion at the hearing.  Jamerson’s response on the Missouri Peace Officer License Legal Questionnaire disclosed two local ordinance violations, even though these were technically not criminal offenses.  There is no cause to deny Jamerson’s application under § 590.080.1(4).  
IV.  Lack of Discretion
Under § 590.100.3, this Commission does not have the discretion to consider the relative severity of the cause for denial or any rehabilitation of the applicant or otherwise impinge upon 
the discretion of the Director to determine whether to deny the application when cause exists under § 590.100.1.  In other words, when the Director asserts cause to deny the application on grounds that the applicant has committed a criminal offense, the statute allows us only to consider whether the applicant in fact committed the offense.  We have no other authority in these matters.  

However, § 590.100.4 provides:

Upon a finding by the administrative hearing commission that cause for denial exists, the director shall not be bound by any prior action on the matter and shall, within thirty days, hold a hearing to determine whether to grant the application subject to probation or deny the application. . . .

Jamerson will have another chance to plead his case at such a hearing.  

Summary


The Director has cause to deny Jamerson’s application for admittance into a peace officer training program because Jamerson committed the criminal offense of possession of a controlled substance.  

SO ORDERED on May 31, 2007.



________________________________



TERRY M. JARRETT


Commissioner
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