Before the

Administrative Hearing Commission

State of Missouri

JOHN A. JACKSON, d/b/a
)
THE COUNTY ICE HOUSE,
)



)



Petitioner,
)




)


vs.

)

No.  04-1567 LC



)

SUPERVISOR OF ALCOHOL
)

AND TOBACCO CONTROL,
)




)



Respondent.
)

DECISION


The Supervisor of Alcohol and Tobacco Control (“the Supervisor”) failed to show any cause for disciplining the 5% beer by the drink license of John A. Jackson, d/b/a The County Ice House, because there is no showing that the loud music was illegal or that Jackson knew or should have known it was illegal.
Procedure


On December 2, 2004, Jackson filed his petition appealing the Supervisor’s 10-day suspension of his license.  We held a hearing on the petition on June 6, 2005.  Jackson represented himself.  Assistant Attorney General David F. Barrett represented the Supervisor.   
Findings of Fact

1.
Jackson has a 5% beer by the drink license for the County Ice House.
2.
In May 2004, before opening The County Ice House, Jackson called the Scott County Sheriff’s office to complain about late night noise coming from a race track.  The Sheriff’s office told Jackson that there was nothing they could do.
3.
The County Ice House is located in Scott County.  Jackson plays music in the County Ice House at night.  Before August 6, 2004, the Scott County Sheriff’s office had called him on several occasions indicating it had complaints that his music was too loud.  The Sheriff’s office asked Jackson to “turn it down.”
4.
On August 6, 2004, Jackson had a band playing country and rock and roll music at the County Ice House.  
5.
Late Friday night, August 6, 2004, a couple living in the neighborhood of the County Ice House complained to the Sheriff’s office that the music coming from the County Ice House was too loud.  
6.
At 11:44 p.m., Sergeant Steve A. Young of the Sheriff‘s office responded to the complaint.  Young drove to the County Ice House.  He informed Jackson of the complaint and told Jackson that it would be in his “best interest” to “turn down” the music and close the bay doors to keep the noise in.  
7.
Jackson argued with Young, claiming that the complaint was “bull shit” and that he was not doing anything wrong.  Jackson said that when Young closed the nearby race track, Jackson would turn his music down.  Finally, Jackson said that he would try his best to keep it down.
8.
Young was dispatched again to Jackson’s at about 28 minutes after midnight.  When Young got there, the music was still very loud.  Young told Jackson that he was going to have to close the doors and turn down the music.  Jackson argued about it, repeating that the 
complaint was “bull shit.”  Jackson contended that he was not disturbing anyone’s peace and not breaking any laws.  He told Young to give him the ticket so that the judge could sort it out.  Young obliged.
9.
The court dismissed the case against Jackson when the complaining couple did not appear.

Conclusions of Law


Section 621.045.1
 gives us jurisdiction to hear Jackson’s complaint.  The Supervisor has the burden of proving that Jackson committed conduct for which the law allows discipline.  Missouri Real Estate Comm'n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989). 

Section 311.660 authorizes the Supervisor to:
(6) Establish rules and regulations for the conduct of the business carried on by each specific licensee under the license, and such rules and regulations if not obeyed by every licensee shall be grounds for the revocation or suspension of the license[.]

Section 311.680, RSMo Supp. 2004, authorizes the Supervisor to discipline the license of anyone who violates a provision of Chapter 311.  The Supervisor alleges that Jackson is responsible for the following violation:

On or about August 6, 2004, you or your employee did wrongfully and unlawfully fail to cooperate with law enforcement authorities and/or agents of the Division of Liquor Control during the course of an investigation of an illegal or violent act committed on or about your licensed premises, to wit:  You did fail to turn down loud music, which was emitting from your premise, when requested by law enforcement officials, in violation of and contrary to 11 CSR 70-2.130 (13)(B), Rules and Regulations of the Supervisor of Liquor Control.
Regulation 11 CSR 70-2.130(13) provides:

(B) In the event that a licensee or his/her employee knows or should have known, that an illegal or violent act has been committed on or about the licensed premises, they immediately shall report the occurrence to law enforcement authorities and shall cooperate with law enforcement authorities and agents of the Division of Liquor Control during the course of any investigation into an occurrence.
The Supervisor must prove four elements: (1) that Jackson has a liquor license, (2) that the loud music was illegal, (3) that Jackson knew or should have known that the loud music was illegal, and (4) that Jackson failed to cooperate with Young by refusing to take the steps to lower the volume of the music that Young told him to take.  
As to the first element, the Supervisor alleges in his answer, paragraph 4, that Jackson has a 5% beer by the drink license.  The Supervisor introduced no evidence on the matter, not even the licensure affidavit that § 621.100.2 allows for.  In view of the ultimate disposition of this case, we will presume that Jackson held the license because Jackson proceeded at the hearing as if he had a license.  


Although the Supervisor proved the fourth element – that Jackson did not follow the deputy’s directive to lower the music’s volume – the Supervisor failed to prove the critical second element, that the loud music was illegal.  We know that Jackson got a ticket, but there is nothing to inform us what county ordinance or state statute Jackson was supposed to have violated.  The Supervisor cites no law that makes a certain volume of music illegal, or any other noise for that matter.  In fact, Jackson testified that he called the Sheriff’s office in May 2004 (before Jackson opened The County Ice House) to complain about the noise that a local race track was making.  The Sheriff’s office told him that there was nothing they could do.  He took that to mean there was no law being violated.  Jackson “didn’t realize there was a contrary point 
until the police were called that first weekend I was open.”
  As Jackson explained in closing argument, these inconsistent actions were the reason he asked the deputy for a ticket.  Jackson wanted a judge to decide what the rules were so there would be consistency and so that Jackson would know how to conform his conduct.
  

This testimony, along with the failure of the Supervisor to prove that the loud music was illegal, also negates any effort to prove the third element, that Jackson knew or should have known that the loud music was illegal.    
Controlling loud noises late at night in a residential setting is a legitimate public issue.  However, our duty is to impartially evaluate the evidence and the law.  There is nothing in this record to show that the volume of the music was illegal.  Therefore, we cannot find cause to discipline Jackson’s liquor license.
Summary


The Supervisor has failed to show cause to discipline Jackson’s license.

SO ORDERED on July 15, 2005.



________________________________



KAREN A. WINN 


Commissioner

	�Statutory references are to the 2000 Revised Statutes of Missouri unless otherwise noted.





	�Supervisor’s Notice of Proceedings, Docket No. 3-05-080C.  Paragraph 5 of the Answer incorporates the Notice of Proceedings, identifying it as the Answer’s Exhibit A.  Actually, the Notice of Proceedings is labeled Exhibit B.


	�Tr. at 14.





	�Id. at 30-31.
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