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State of Missouri
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)


vs.

)

No. 03-1913 DI




)

JACQUELINE M. JACKSON,
)




)



Respondent.
)

DECISION


The Director of Insurance (Director) may discipline Jacqueline Jackson for untrustworthiness and incompetence.    

Procedure


The Director filed a complaint on September 19, 2003.  On February 23, 2004, we convened a hearing on the complaint.  Carolyn H. Kerr represented the Director.  Though served with notice of this case, a copy of the complaint, and notice of the date, time and place of the hearing, Jackson filed no answer to the complaint and made no appearance at the hearing.  The reporter filed the transcript on March 17, 2004.  

Findings of Fact

1. Jackson held an insurance producer license that was at all relevant times current and active.  Between July 2001 and July 2002, Jackson was employed as a closer at Commonwealth 

Land Title (Commonwealth).  At that time, Jackson’s husband’s business was slow.  To pay their household bills, Jackson borrowed money from Allegiant Bank, Southside National Bank, and Providian (the Creditors).  To pay the Creditors, Jackson took money for herself from Commonwealth.  

2. When conducting a real estate closing, Jackson inflated the payoff amount listed on the closing form, usually by $500.  She first wrote a check on Commonwealth’s account for the inflated amount.  She then voided the first check and wrote a second and third check.  The second check was for the correct payoff, which she sent to the owner or lien holder, so that the owner or lien holder received the correct amount.  The third check was for the amount by which she inflated the payoff, which she sent to the Creditors, so that Jackson paid her Creditors with Commonwealth’s money.  Because the second and third checks added up to the first check, Commonwealth’s payoffs totaled what Jackson listed.  

3. Jackson took $16,288.49 from Commonwealth before auditors discovered her scheme in August 2002.  By March 2003, Jackson repaid the entire amount to Commonwealth.  Her license expired on February 14, 2004.  

Conclusions of Law

The complaint argues that we have jurisdiction over the complaint under §§ 536.100 to 536.140, RSMo, and § 621.100.
  Sections 536.100 to 536.140, RSMo, provide for judicial review of administrative decisions, and do not apply to this Commission because we are not a court of law.  Section 37.005.15; State Tax Comm'n v. Administrative Hearing Comm'n, 641 S.W.2d 69 (Mo. banc 1982).  Section 621.100 only provides certain procedures for licensing cases.  

We have jurisdiction to hear the complaint under § 375.141, RSMo Supp. 2003, and under § 621.045.
  The Director has the burden of proving that Jackson has engaged in conduct for which the law allows discipline.  Missouri Real Estate Comm'n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).  

The Director’s complaint cites “§ 375.141.1(4), RSMo” and § 375.141.1(8), RSMo,” without citation to any year of revision or supplement.  Section 375.141.1, RSMo Supp. 2003, allows discipline for:

(4) Improperly withholding, misappropriating or converting any moneys or properties received in the course of doing insurance business;

*   *   *

(8) Using fraudulent, coercive, or dishonest practices, or demonstrating incompetence, untrustworthiness or financial irresponsibility in the conduct of business in this state or elsewhere[.]

However, we must not apply those provisions because they were not in effect until January 1, 2003, after the events at issue occurred.  Section B, S.B. 193, 91st Gen. Assem., 1st Reg. Sess. (2001 Mo. Laws 977, 1004). 
  

We must apply the substantive law in effect when the events at issue occurred.  Section 1.170; Comerio v. Beatrice Foods Co., 595 F. Supp. 918, 920-21 (E.D. Mo., 1984).  Further, the purpose of the complaint is to inform the accused of the nature of the charges so that she can adequately prepare a defense.  Therefore, we must apply the statutes cited in the complaint and 

cannot find cause for discipline under provisions not pleaded.  Duncan v. Missouri Bd. for Arch'ts, Prof'l Eng'rs & Land Surv'rs, 744 S.W.2d 524, 538-39 (Mo. App., E.D. 1988).  

Between July 2001 and July 2002, § 375.141.1(4), RSMo 2000, allowed discipline if a licensee:  “Demonstrated lack of trustworthiness or competence[.]”  The complaint gave Jackson notice of lack of trustworthiness or competence as grounds for discipline whether its references to § 375.141.1(4) and (8) “RSMo” are taken as RSMo 2000 or RSMo Supp. 2003, because those grounds appear in § 375.141.1(8), RSMo Supp. 2003, and in § 375.141.1(4), RSMo 2000.  


The definition of “trustworthy” is “worthy of confidence” or “dependable.”  WEBSTER'S THIRD NEW INTERNATIONAL DICTIONARY 2457 (unabr. 1986).  Incompetency is a general lack of (1) professional skill or (2) disposition to use a professional skill.  Forbes v. Missouri Real Estate Comm'n, 798 S.W.2d 227, 230 (Mo. App., W.D. 1990).  We need no expert testimony to tell us that an insurance agent’s professional skills include handling the money of other persons.   Jackson’s conduct demonstrates, and the Director may discipline her for, lack of trustworthiness and competence.  

Between July 2001 and July 2002, § 375.141.1(8) allowed discipline if a licensee has “[a]cted as an insurance agent, insurance agency, or insurance broker when not licensed as such[.]”  The complaint did not allege such conduct, or give notice of such statutory grounds, for discipline.  Therefore, we cannot find Jackson subject to discipline for unlicensed practice.  

Summary


The Director may discipline Jackson under § 375.141.1(4).  Jackson is not subject to discipline under § 375.141.1(8).  


SO ORDERED on April 27, 2004.



________________________________



JUNE STRIEGEL DOUGHTY



Commissioner

	�Statutory references are to the 2000 Revised Statutes of Missouri unless otherwise noted.


	�We have reminded counsel for the Director of this issue on several occasions, including Director of Insurance v. Espeland, No. 02-1492 DI (Jul. 03, 2003), and Director of Insurance v. Reed, No. 02-0515 DI 


(Oct. 22, 2002).   





	�We have also reminded counsel for the Director of this issue on several occasions, including Director of Insurance v. Smith, No. 02-1787 DI (June 25, 2003).  
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