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DECISION


We grant the motion to dismiss filed by the Missouri Real Estate Commission (MREC) because we lack jurisdiction to hear a case filed beyond the statutory deadline.

Procedure


On March 5, 2003, Marvin S. Isbell filed by certified mail a complaint appealing the MREC’s denial of his application for a real estate salesperson license.  On April 11, 2003, the MREC filed an answer and motion to dismiss.  On April 29, 2003, Isbell filed a motion for discovery and filed a response to the motion to dismiss.

Findings of Fact

1. By letter dated September 26, 2002, the MREC notified Isbell that his application for a real estate salesperson license had been denied.  The letter contained the following language:

If you wish to contest the Commission’s decision and believe you are entitled to licensure, you may file a formal Complaint with the Administrative Hearing Commission pursuant to Chapter 621, RSMo.  The Administrative Hearing Commission will hold a formal adversary hearing at which time you may be represented by an attorney.  It will be incumbent on you to prove by admissible evidence that you are entitled to licensure.  According to section 621.120, you must file the Complaint “within thirty days after the delivery or mailing by certified mail” of this notice.  You may contact the Administrative Hearing Commission at Post Office Box 1557, 301 W. High Street, Truman State Office Building, Jefferson City, Missouri 65102.

2. By letter dated October 8, 2002, sent by certified mail, Isbell requested an administrative hearing.  This letter was addressed as follows:

Missouri Department of Economic Development

Division of Professional Registration

Attn:  Ms. Marilyn Taylor Williams, Director

3605 Missouri Blvd.

P.O. Box 1339

Jefferson City, MO  65102

3. On March 5, 2003 Isbell filed by certified mail addressed to the Administrative Hearing Commission (AHC) a complaint appealing the MREC’s decision.

Conclusions of Law 


The MREC argues that we cannot hear this case because Isbell filed his complaint too late.  If we have no jurisdiction to hear the petition, we cannot reach the merits of the case and can only exercise our inherent power to dismiss.  J. DEVINE, MISSOURI CIVIL PLEADING AND PRACTICE, 24-5 (1986).


The AHC has no jurisdiction to hear a petition filed out of time.  Community Fed. Sav. & Loan Assoc. v. Director of Revenue 752 S.W.2d 794, 799 (Mo. banc), cert. denied, 488 U.S. 893 (1988).  Filing is established by actual delivery of a document to the proper government 

office.  Holmes v. Navajo Freight Lines 488 S.W.2d 311, 313-14 (Mo. App., K.C.D. 1972).  Section 621.205
 states:

For the purpose of determining whether documents are filed within the time allowed by law, documents transmitted to the administrative hearing commission by registered mail or certified mail shall be deemed filed with the administrative hearing commission as of the date shown on the United States post office records of such registration or certification and mailing.  If the document is sent by any method other than registered mail or certified mail, the administrative hearing commission shall deem it to be filed on the date the administrative hearing commission receives it.

(Emphasis added.)


Isbell mailed his first letter by certified mail, but he did not transmit it to the AHC, so it was not filed on the date of mailing.  See Lazy Lees One Stop, Inc. v. Director of Revenue, No. 98-2996 RV (Mo. Admin. Hearing Comm’n June 14, 1999).  Isbell argues that he preserved his right of appeal by sending the letter to the Department of Economic Development.  He notes that neither the MREC’s letter nor § 621.120 requires the applicant to file anything with the AHC.  Section 621.120 states:

Upon refusal by any agency listed in section 621.045 to permit an applicant to be examined upon his qualifications for licensure or upon refusal of such agency to issue or renew a license of an applicant who has passed an examination for licensure or who possesses the qualifications for licensure without examination, such applicant may file, within thirty days after the delivery or mailing by certified mail of written notice of such refusal to the applicant, a complaint with the administrative hearing commission.

(Emphasis added.)  It is reasonable for the drafters of such a statute to use discretionary language; mandatory language would force an applicant to appeal.  However, the option 

presented by the statute is whether or not to appeal.  The statute does not give applicants an option of where to file an appeal.  Section 621.045 states:

The administrative hearing commission shall conduct hearings and make findings of fact and conclusions of law in those cases when, under the law, a license issued by any of the following agencies may be revoked or suspended or when the licensee may be placed on probation or when an agency refuses to permit an applicant to be examined upon his qualifications or refuses to issue or renew a license of an applicant who has passed an examination for licensure or who possesses the qualifications for licensure without examination[.]

This statute gives jurisdiction to the AHC to hear this type of case if the statutory deadline set forth in § 621.120 is met.


Isbell argues that a request for a hearing directed to a completely different department in state government provides “constructive notice” to the AHC.  We find this argument unpersuasive in light of the statutes setting forth our jurisdiction and the specific filing instructions found in § 621.120.  In discussing an appeal from a workers’ compensation claim, the Court in Otte v. Langley’s Lawn Care, 66 S.W.3d 64 (Mo. App., E.D. 2001) found that the claimant had not complied with the time limitations set forth by statute.  The Court stated:

[T]he procedures out lined for an appeal by statute are mandatory and jurisdictional in that the jurisdiction of the appellate court depends upon strict compliance with the statutory procedural steps required to perfect an appeal.

Id. at 68 (quoting Holmes, 488 S.W.2d at 313)).  Section 621.120 states that if an applicant exercises the option of filing an appeal, he must do so within thirty days and must file “with the administrative hearing commission.”


Isbell argues, “A common sense construction of the Director [of Professional Registration’s] original notice of September 26, 2002, suggests that in notifying Petitioner of their denial of his licensure, the Director of Professional Registration was advising Petitioner that 

he should return any response to the undersigned of the September 26, 2002, letter issued by the Director’s office.”  On the contrary, the letter specifically informed Isbell how and when to file an appeal, and it provided him with the AHC’s address.


Isbell argues that he should be allowed to proceed with his appeal because the Department of Economic Development was under an obligation to inform him that he had mailed his request for an appeal to the wrong place or to timely transmit his letter to the AHC.  Although other agencies have in the past transmitted appeals to the AHC that were mailed to the agency by mistake, we find no law that requires this.  Isbell cites no authority for his proposition.


Isbell filed his appeal with the AHC on March 5, 2003, the certified mailing date of the letter addressed to the AHC.  March 5, 2003, is more than 30 days after September 26, 2002.  Isbell did not timely file his appeal, and the AHC has no jurisdiction to hear the case.

Summary


Because we lack jurisdiction to hear Isbell’s appeal, we cannot rule on the motion for discovery.  We dismiss the case and cancel the hearing.


SO ORDERED on May 12, 2003.



________________________________



CHRISTOPHER GRAHAM



Commissioner

	�Statutory references are to the 2000 Revised Statutes of Missouri.
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