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DECISION


We grant the application filed by Integrated Financial Solutions, LLC, (“IFS”) for licensure as a certified public accounting firm.
Procedure


On March 31, 2005, IFS filed a complaint appealing the decision of the State Board of Accountancy (“the Board”) denying its application for a permit to practice as a certified public accounting firm (“firm permit”).  On January 9, 2006, we held a hearing on the complaint.  Dennis K. Hoffert, with the Law Office of Dennis K. Hoffert, and Stefan J. Glynias, with Lashly & Baer, P.C., represented IFS.  Assistant Attorney General Sharon K. Euler represented the Board.  The matter became ready for our decision on April 10, 2006, the date the last brief was filed.

Findings of Fact

1. IFS is a Missouri limited liability company in good standing.  Its shareholders are Steven Strauss, Judy M. Elias, and Carl F. Kossmeyer.  Kossmeyer has 49% ownership interest in IFS.
2. In 1999, Kossmeyer held a permit and certificate to practice accounting.
3. On December 3, 1999, Kossmeyer entered a plea of guilty to one count of felony wire fraud in the United States District Court of Missouri, Eastern District.  The Information alleged that the conduct underlying the guilty plea took place “from in or about 1995 until in or about 1996[.]”
  Kossmeyer was sentenced to home confinement for six months and ordered to pay a $100 fine and $93,726 in restitution.
4. On July 18, 2000, this Commission issued a memorandum and order granting the Board’s motion for summary determination in part, finding cause to discipline Kossmeyer for pleading guilty to an offense:  1) an essential element of which is fraud, 2) an essential element of which is dishonesty, 3) involving moral turpitude and 4) reasonably related to the qualifications of a CPA.  We denied summary determination as to allegations involving Kossmeyer’s conduct underlying the plea.

5. By order effective June 26, 2001, the Board issued its disciplinary order based on the cause found in our memorandum and order.  The Board revoked Kossmeyer’s certificate and permit.

6. In December 2004, Strauss faxed a letter to Regina Clemons, a licensing technician with the Board.  The letter asked the Board for information concerning the ownership and percentage of ownership in an LLC.
7. On January 6, 2005, Clemons responded:

Per Ken Bishop (Executive Director):  All shareholders must be active within the organization.  This include [sic] non-CPA members as well.  See Section CSR 10-2.095 of Missouri State Board Rules & Regulations.

8. Strauss submitted an application (“the application”) to the Board for a firm permit.  The application was signed on February 7, 2005, and received by the Board on February 9, 2005.
9. Strauss accurately completed the form and submitted the required fees with the application.
10. The application contains the following language and a box to check:
  “Attached is a separate sheet listing any actions by state boards or federal agencies affecting the validity or good standing of the firm or of licenses held by partners, shareholders, stockholders, etc., of the firm.”  Strauss checked the box and attached an additional sheet, stating:

The Missouri State Board of Accountancy revoked the CPA license of Carl F. Kossmeyer in 2001.  Later in 2001, Carl F. Kossmeyer appealed the revocation of his license.  The Circuit Court of St. Louis County, Missouri Twenty-First Judicial District, Division 10 stayed the revocation of Carl’s license (Case No.: 2001CC-2580).

Carl F. Kossmeyer’s CPA license remains in good standing as of the date of this application.

11. The Board’s executive director, Ken Bishop, denied IFS’s application based on “the direction of the Board.”
  The directive of the Board is to deny an application for licensure if “people do not meet the requirements of licensure or if they’re in violation of 310.”
  There is no 
written copy of any such direction.  The Board does not have a meeting to decide on individual applications, but staff brings the Director’s decision to the Board’s attention at the next meeting.
12. Bishop had several conversations with Board Chair Lynda Lieberman about IFS.

13. By letter dated March 4, 2005, Bishop informed Strauss that IFS’s application had been denied because of Kossmeyer’s association with it.
14. At the time the denial letter was sent, the Board had not considered IFS’s application.
15. Bishop based his decision denying IFS’s application solely on Kossmeyer’s guilty plea.

16. In December 2005, the Board voted to deny IFS’s application.
17. There have been no complaints against Kossmeyer from the date of the disciplinary hearing to the date of the hearing in this case.

18. By order dated July 25, 2005, a judge in the Circuit Court of St. Louis County affirmed the Board’s revocation. 
19. Kossmeyer has appealed the revocation to the Eastern District Court of Appeals.  The revocation of Kossmeyer’s certificate and permit is stayed pending the court’s decision.
20. In its brief before the Court of Appeals the Board stated:

Kossmeyer is no doubt an educated and intelligent man capable of seeking employment, other than as a CPA.  Unlike some other regulated professions, the law does not require a license to engage in all accounting functions.  In fact, a nonlicensee may even be an owner of a certified public accounting firm.  Section 326.289.4(1), RSMo.  Even if Kossmeyer loses his CPA designation, there is certainly employment to be found in the accounting field, other than as a CPA.  In addition, even if his Licenses are revoked, Kossmeyer is free to reapply for licensure at any time.  Sections 326.286 and 326.316.
Conclusions of Law 


We have jurisdiction to hear IFS’s complaint.
  The applicant has the burden to show that he or she is entitled to licensure.
  We exercise the same authority that has been granted to the Board.
  Therefore, we simply decide the application de novo.
  “May” means an option, not a mandate.
  The appeal vests in this Commission the same degree of discretion as the Board, and we need not exercise it in the same way.
  


When an applicant for licensure files a complaint, the agency’s answer provides notice of the grounds for denial of the application.

A.  Affirmative Defenses


In its answer, the Board offers two affirmative defenses, that the complaint fails to state a claim for which relief may be granted and that there currently exists another pending action between the same parties, Kossmeyer v. Missouri State Board of Accountancy, St. Louis, Mo, Circuit Court Case No. 01CC-002580.  The Board does not pursue these defenses in its brief, and we find them meritless.  The complaint requests licensure, and Kossmeyer, although a shareholder in IFS, is not the same party as in this case.
B.  Judicial Estoppel


IFS argues that the Board should be judicially estopped from taking the position that Kossmeyer is not qualified as a CPA because it asserted in its brief that Kossmeyer could be licensed as a non-licensee owner.  

Judicial estoppel is applied “to prevent litigants from taking a position in one judicial proceeding, thereby obtaining benefits from that position in that instance and later, in a second proceeding, taking a contrary position in order to obtain benefits from such a contrary position at that time.”


As an administrative agency, we have no authority to apply the doctrines of equity.
  Even if we had such authority, we agree with the Board that what IFS asserts is not what the Board stated.  The Board states that a non-licensee may be the owner of a certified public accounting firm – not that Kossmeyer specifically could be such an owner or that IFS should be entitled to a license.  This is not a statement of fact, but a general legal discussion.  We do not apply the doctrine of judicial estoppel against the Board.

C.  Board’s Procedure


IFS argues that the Board’s procedures in denying the license application were “dysfunctional.”
  IFS points to the evidence that the Board’s director made the denial decision based on parameters set by the Board that are not in writing and were never promulgated as a rule.  However, we have no power to superintend another agency’s procedures.
  How the Board reached any denial decision is not relevant before this Commission because we remake the decision de novo.
  For this reason, the rationale behind the Board’s decision is also irrelevant to our proceeding.
D.  Cause for Discipline


The Board argues that there is cause to deny IFS’s application under § 326.310, which states:

1.  The board may refuse to issue any license or permit required pursuant to this chapter for one or any combination of causes stated in subsection 2 of this section . . . .

2.  The board may file a complaint with the administrative hearing commission as provided by chapter 621, RSMo, or may initiate settlement procedures as provided by section 621.045, RSMo, against any certified public accountant or permit holder required by this chapter or any person who fails to renew or surrenders the person’s certificate, license or permit for any one or any combination of the following causes:

*   *   *


(2) The person has been finally adjudicated and found guilty, or entered a plea of guilty or nolo contendere, in a criminal prosecution under the laws of any state or of the United States, for any offense reasonably related to the qualifications, functions or duties of any profession licensed or regulated pursuant to this chapter, for any offense an essential element of which is fraud, dishonesty or an act of violence, or for any offense involving moral turpitude, whether or not sentence is imposed;

*   *   *


(5) Incompetency, misconduct, gross negligence, fraud, misrepresentation or dishonesty in the performance of the functions or duties of any profession licensed or regulated by this chapter;

(6) Violation of, or assisting or enabling any person to violate, any provision of this chapter or any lawful rule or regulation adopted pursuant to this chapter;

*   *   *


(13) Violation of any professional trust or confidence;

*   *   *


(19) Failure, on the part of a holder of a certificate, license or permit pursuant to section 326.280 or 326.289, to maintain compliance with the requirements for issuance or renewal of such certificate, license, permit or provisional license or to report changes to the board pursuant to sections 326.280 to 326.289[.]

Section 326.280 sets forth the qualifications for licensure:


1.  A license shall be granted by the board to any person who meets the requirements of this chapter and who:

*   *   *


(3) Is of good moral character[.]

1.  Cause to Deny Application for Firm Permit

IFS argues that the statutes referenced above do not apply to it because it applied for a permit as a certified public accounting firm under § 326.289, which states:


1.  The board may grant or renew permits to practice as a certified public accounting firm to entities that make application and demonstrate their qualifications in accordance with this section or to certified public accounting firms originally licensed in another state that establish an office in this state.  A firm shall hold a permit issued pursuant to this section to provide attest, review or compilation services or to use the title certified public accountant or certified public accounting firm.
*   *   *


4.  An applicant for initial issuance or renewal of a permit to practice pursuant to this section shall be required to show that:

(1) Notwithstanding any other provision of law to the contrary, a simple majority of the ownership of the firm, in terms of financial interests and voting rights of all partners, officers, principals, shareholders, members or managers, belongs to licensees who are licensed in some state, and the partners, officers, principals, shareholders, members or managers, whose principal place of business is in this state and who perform professional services in this state are licensees pursuant to section 326.280 or the corresponding provision of prior law.  Although firms may include nonlicensee owners, the firm and its ownership shall comply with rules promulgated by the board[.]
IFS argues that this is the only statute that controls applications for firm permits and that the Board cannot deny the application for reasons listed in § 326.310.  We disagree.  Section 326.310.1 refers to “any license or permit required pursuant to this chapter[.]”  The firm permit 
is such a license or permit.  In State Board of Accountancy v. Arthur Andersen, L.L.P., No. 03-0406 AC (Mo. Admin. Hearing Comm’n August 1, 2003), we applied § 326.310 to a certified public accounting firm in a discipline case, and we see no reason to distinguish an applicant case.  IFS argues that the Board has failed to promulgate rules regarding firm applications under 
§ 326.289, but we agree with the Board that these standards are already codified under § 326.310.

IFS also argues that we may not look at the conduct of its shareholders in denying a firm’s application.  This is more problematic.  In Arthur Andersen, we found cause for discipline because the limited liability partnership was found guilty of one count of obstruction of justice and because its license was revoked by another state.  Because a corporation acts only through its agents, its agent’s acts are the corporation’s acts.
  But Kossmeyer was not acting as an agent of IFS when he pled guilty to the crime.


The law in the insurance area is much more clear.  Section 375.141 states:

3.  The license of a business entity licensed as an insurance producer may be suspended, revoked, renewal refused or an application may be refused if the director finds that a violation by an individual insurance producer was known or should have been known by one or more of the partners, officers or managers acting on behalf of the business entity and the violation was neither reported to the director nor corrective action taken.

Before the insurance statute was amended, it also was clear concerning holding the business entity liable for the actions of its members:


1.  The director may revoke or suspend, for such period as he or she may determine, any license of any insurance agent, agency or broker if it is determined as provided by sections 621.045 to 621.198, RSMo, that the licensee or applicant has, at any time, or if an insurance agency, the officer, owners or managers thereof have . . . .

*   *   *


2.  The director may refuse to issue any license to any insurance agent, agency or broker if he or she determines that the licensee or applicant has, at any time, or if an insurance agency, the officers, owners or managers thereof have violated any of the provisions set out in subsection 1 or this section.


Unfortunately the accounting statute is not as clear.  If the firm – as a separate legal entity – is the applicant, there is an argument that there would have to be cause for denial for actions taken on behalf of the firm, not individual past acts of those attempting to own or operate it.  The Board asks us to “impute” the shareholder’s conduct to the firm.  The Board makes many of its arguments based on its duty to protect the public as set forth in § 326.253:
It is the policy of this state and the purpose of this chapter to promote the reliability of information that is used for guidance in financial transactions or for accounting for or assessing the financial status or performance of commercial, noncommercial and governmental enterprises.  The protection of the public interest requires that persons professing special competence in accountancy or offering assurance as to the reliability or fairness of presentation of such information shall have demonstrated their qualifications to do so, and that persons who have not demonstrated and maintained such qualifications not be permitted to represent themselves as having such special competence or to offer such assurance; that the conduct of persons licensed as having special competence in accountancy be regulated in all aspects of their professional work; that a public authority competent to prescribe and assess the qualifications and to regulate the conduct of certified public accountants be established; and that the use of titles that have a capacity or tendency to deceive the public as to the status or competence of the persons using such titles be prohibited.


We will analyze each of the sections the Board cites as cause for denial and make our determination.

a.  Section 326.310.2(2)


The Board argues and we agree that we found Kossmeyer’s certificate and permit subject to discipline for entering a guilty plea and being convicted of the crime of wire fraud.  We also 
found the crime to be reasonably related to the qualifications, functions or duties of an accountant, a crime an essential element of which is fraud and dishonesty, and a crime involving moral turpitude.

An essential element is one that must be proven for a conviction in every case.
  Fraud is an intentional perversion of truth to induce another, in reliance on it, to part with some valuable thing belonging to him.
  It necessarily includes dishonesty, which is a lack of integrity or a disposition to defraud or deceive.
  Moral turpitude is:

an act of baseness, vileness, or depravity in the private and social duties which a man owes to his fellowman or to society in general, contrary to the accepted and customary rule of right and duty between man and man; everything “done contrary to justice, honesty, modesty, and good morals.”
In re Frick, 694 S.W.2d 473, 479 (Mo. banc 1985) (quoting In re Wallace, 19 S.W.2d 625 
(Mo. banc 1929)).

We have already found that Kossmeyer, as an individual, could be subject to discipline and license denial.  Kossmeyer is one of the owners of IFS.  The primary purpose of professional licensing is to protect the public.
  “[T]he license granted places the seal of the state’s approval upon the licen[see.]”


While Kossmeyer is an owner, he is not the applicant for a firm permit.  The legislature specifically made the conduct of officers and managers relevant to obtaining an insurance license, but failed to do so in the accounting statute.  The language is not ambiguous; there is simply no language in the accounting statute similar to that in the insurance statutes that would allow us to do what the Board asks.  The primary rule of statutory construction is to ascertain the 
intent of the legislature from the language used, to give effect to that intent if possible, and to consider words in the statute in their plain and ordinary meaning.
  We have no power to vary the statutes that the legislature has enacted.


We cannot impute Kossmeyer’s conduct of pleading guilty to a crime to IFS when the guilty plea was entered long before he became involved with IFS.  We determine that there is no cause to deny IFS’s application under § 326.310.2(2).

b.  Section 326.310.2(5)


The Board argues that Kossmeyer’s underlying conduct constitutes misconduct, misrepresentation, fraud, and dishonesty.  Misconduct is defined as “the willful doing of an act with a wrongful intention[;] intentional wrongdoing.”
  Misrepresentation is falsehood or untruth made with the intent and purpose of deceit.


In the disciplinary case, we did not find cause to discipline Kossmeyer for any of these allegations based on his underlying conduct.  We denied summary determination as to this and determined that we needed further information at a hearing before we could make a decision concerning Kossmeyer’s underlying conduct.  The Board disciplined Kossmeyer solely on the grounds of his conviction.  There has been no further evidence presented.  As noted below, we do not find that IFS has committed misconduct or dishonesty merely because it is applying for a license with Kossmeyer as a shareholder of the company.  We find no cause to deny IFS’s application under § 326.310.2(5).
c.  Section 326.310.2(6)


The Board argues that there is cause to deny IFS’s application under § 326.310.2(6) for violating 4 CSR 10-3.060(1), which states:
(1) A licensee shall not commit any act that reflects adversely on his or her or the firm’s fitness to engage in the practice of public accounting.
As noted above, we do not impute Kossmeyer’s conduct to IFS.  Even if we did, we would consider only his conviction, which at the time did not reflect on any firm’s fitness.  We find no cause for denial under § 326.310.2(6).
d.  Section 326.310.2(13)


The Board argues that it will commit a violation of professional trust or confidence if it licenses a firm with a convicted felon shareholder.  Professional trust is the reliance on the special knowledge and skills that professional licensure evidences.
  It may exist not only between the professional and his clients, but also between the professional and his employer and colleagues.
  


Section 326.310.2(13) authorizes discipline or denial of a licensee or applicant who violates professional trust or confidence – not the Board.  As noted below, IFS did not violate professional trust or confidence merely by applying for licensure.  We also do not find that Kossmeyer violated professional trust or confidence since we did not make findings or conclusions about his underlying conduct.  The guilty plea alone is not such a violation.
e.  Section 326.310.2(19)


The Board argues that § 326.310.2(19) authorizes discipline because Kossmeyer lacks good moral character, a requirement for licensure under § 326.280.1(3).  We have evidence only 
on the conviction, and consistent with our discussion below under the heading “Convicted Felon Shareholder,” we find this insufficient to prove lack of moral character.  We find no cause for denial under § 326.310.2(19).
f.  Revocation of License


The Board argues that if the stay order concerning Kossmeyer’s license is lifted, his license will be revoked and that this would be another reason to deny the firm a license under the requirements of § 326.289.  Speculation is not a reason to deny a license.  Kossmeyer is currently licensed because the Board’s revocation action was stayed.


We have no cause to deny the firm’s license application because Kossmeyer may in the future be unlicensed.  Further, the statute only requires a simple majority of the ownership of the firm to be licensed.
2.  Convicted Felon Shareholder


In several of its arguments, the Board appears to argue that IFS is committing misconduct and dishonesty or is violating professional trust merely by applying for a license with a convicted felon as a shareholder.  Whether or not the conviction is cause for denial under the law, those convicted of crimes are not somehow prohibited from even applying.


We cannot even find lack of good moral character based on a conviction without considering other factors.  When there is a criminal conviction, we determine the applicant’s moral character from his conduct, present reputation, evidence of any rehabilitation, and upon “a consideration and determination of the entire factual congeries.”
  Section 314.200, RSMo 2000, states:

No board or other agency created pursuant to laws of the state of Missouri, or by any city, county or other political subdivision of the state, for the purpose of licensing applicants for occupations and professions may deny a license to an applicant primarily upon the basis that a felony or misdemeanor conviction of the applicant precludes the applicant from demonstrating good moral character, where the conviction resulted in the applicant’s incarceration and the applicant has been released by pardon, parole or otherwise from such incarceration, or resulted in the applicant being placed on probation and there is no evidence the applicant has violated the conditions of his probation.  The board or other agency may consider the conviction as some evidence of an absence of good moral character, but shall also consider the nature of the crime committed in relation to the license which the applicant seeks, the date of the conviction, the conduct of the applicant since the date of the conviction and other evidence as to the applicant’s character.


We do not find that the mere act of applying for a license, even if a shareholder was convicted of a felony, is cause for discipline or denial.
Summary

There is no basis to deny IFS’s application.  We grant IFS’s application and grant it a firm permit.

SO ORDERED on July 13, 2006.
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JOHN J. KOPP
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