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)

DECISION 


Christopher I. Ingold is liable for a deficiency of $1,352 in 2003 Missouri income tax, plus interest, as a part-year Missouri resident for 2003.  Ingold is not liable for additions to tax.  


Procedure


On January 19, 2005, Ingold appealed the Director of Revenue’s (“the Director”) assessment of Missouri income tax and interest for 2003.  


On March 1, 2005, the Director filed a motion to dismiss, asserting that the complaint was not timely filed.  We held a telephone conference on the motion on March 29, 2005.  During the telephone conference, we discussed whether the Director could re-issue the notice of deficiency and allow Ingold the right to protest.  We agreed to reserve ruling on the motion to dismiss while the Director determined whether Ingold’s protest could be considered by the Director.  On April 8, 2005, the Director filed a status report, stating that the parties were unable 
to reach a resolution and that we should thus proceed with a ruling on the Director’s motion to dismiss.  On May 10, 2005, we issued an order denying the Director’s motion to dismiss.  


This Commission convened a hearing on the complaint on October 20, 2005.  Ingold represented himself.  Associate Counsel Jan Hemm Pritchard represented the Director.  At the hearing, the Director renewed her motion to dismiss, and we took the matter under advisement.  

The matter became ready for our decision on February 21, 2006, the last date for filing a written argument. 

Findings of Fact

1. Ingold lived and worked in Florida for the first part of 2003.  On June 21, 2003, Ingold moved to Missouri, and he lived in Missouri for the rest of the year.  While living in Missouri, Ingold worked in Illinois, earning $35,193.42 in wages. 

2. Ingold filed a 2003 Missouri income tax return, reporting:  


Federal adjusted gross income

$34,986


Personal exemption

$  2,100


Federal income tax deduction

$  5,000


Missouri standard or itemized deduction

$  4,750


Missouri taxable income 

$23,136


Missouri income tax

$  1,163

Ingold took a “resident credit” for $990 in income tax paid to Illinois, resulting in a balance of $173 due to Missouri.  Ingold paid $173 with the return.  


3.
On June 23, 2004, the Director issued a notice of proposed changes disallowing the federal income tax deduction because Ingold had not included a copy of his federal income tax return.  


4.
On July 9, 2004, Ingold supplied the Director with a copy of his 2003 federal and Illinois income tax returns.  On Illinois Schedule NR, the Illinois portion of Ingold’s federal adjusted gross income was reduced from $35,193 to $34,986 due to a deduction for student loan 
interest.  Illinois imposes its income tax at a rate of 3%, and Ingold reported $1,014 in tax on his 2003 Illinois income tax return.  Ingold also included a copy of Form MO-NRI, showing Missouri income of $35,193 and total adjusted gross income of $58,674, resulting in a Missouri income percentage of 60% ($35,193/$58,674).  


5.  On August 11, 2004, the Director issued a notice of adjustment as follows:  


Federal adjusted gross income

$58,674


Personal exemption

$  2,100


Federal income tax deduction

$  5,000


Missouri standard or itemized deduction

$  4,750


Missouri taxable income 

$46,824


Missouri income tax

$  2,584

Missouri income percentage

      59%


Missouri income tax

$  1,525

The Director computed additions to tax of $67.60 and interest of $19.50 and allowed credit for the payment of $173, resulting in a balance due of $1,439.10.  


6.
On August 25, 2004, Ingold faxed an amended 2003 Missouri income tax return to the Director in response to the notice of adjustment.  The amended return reported federal adjusted gross income of $58,674, Missouri tax of $2,584, and a 0% Missouri income percentage, requesting a refund of $173.  

7.
On September 22, 2004, the Director issued a notice of deficiency for $1,352 in tax and $67.60 in additions, plus interest.  The notice of deficiency did not set forth the time for appeal to this Commission or advise Ingold of a right to appeal to this Commission.  An attachment to the notice of deficiency, titled “How to Respond to a Notice of Deficiency,” stated that the taxpayer could file a protest with the Director and that:  

[i]f the department does not agree with your protest, you will be notified of the department’s decision in writing and you may file an appeal of that decision with the Missouri Administrative Hearing Commission.  (Section 143.651, RSMo.)

Ingold did not receive the notice of deficiency.  Prehearing conf. Tr. at 6-7, 10.  

8.
On September 28, 2004, pursuant to continued discussions with the Missouri Department of Revenue, Ingold faxed W-2 forms to the Director, requesting that his balance be adjusted to zero or that he be given a better explanation, quoting the tax code, how he could owe the amount that the Director claimed he owed.    

Conclusions of Law

I.  Jurisdiction


This Commission has jurisdiction over appeals from the Director’s findings, orders, decisions and assessments.  Section 621.050.1.
   The Director once again argues that we do not have jurisdiction because the complaint was not timely filed.  We addressed this issue at length in our May 10, 2005, order, and we do not repeat that discussion here.  


The Director asserts that “this Commission has determined that . . . a protest was not required in this case.”  The Director also asserts that: 

Since the Commission has effectively precluded the protest to the Director in this case, it cannot also require such a protest to effectuate the running of the thirty-day time limit for appeal to the Commission as set forth in section 143.651, RSMo.  


We note that we specifically allowed the parties a period of time, during which we held this case in abeyance, to consider whether Ingold could file a protest with the Director.  (Prehearing conf. Tr. at 16-19).  On April 8, 2005, the Director notified this Commission that the parties were unable to reach a resolution.  Therefore, we disagree with the Director’s assertions that we determined that a protest was not required and that we precluded a protest to the Director.  


The Director cites Danner v. Director of Revenue, 919 S.W.2d 285 (Mo. App., W.D. 1996), which involved an appeal from the Director’s suspension of a driver’s license because the 
driver had been arrested for driving while intoxicated.  Section 302.530.6 required a certified letter notifying the driver of the decision and that the decision would be final within 15 days unless the driver filed an appeal in circuit court.  The court distinguished between certified mail and “return receipt,” holding that the appeal was not timely filed because it was not filed with 15 days after the certified mailing.  The court noted that Due Process concerns could arise if the notice was not received, but there were no facts in the record to support that allegation.  

This case is readily distinguishable because Ingold proved by sworn testimony that he did not receive the notice.  The Director maintains that it is “unclear” whether Ingold received the notice of deficiency.  However, the Director cites Ex. H and Tr. at 35-38, which are actually consistent with Ingold’s adamant statement that he did not receive the notice of deficiency until the Director filed the motion to dismiss, with the notice of deficiency as an attachment. 

Further, as noted in our May 10, 2005, order, the notice of deficiency did not comply with the express notice requirements of §§ 621.050.1 and 136.365.  As further noted in our order, even the attachment to the notice of deficiency did not give the time deadline for appeal to this Commission, as required by the statutes, and did not account for any situation in which the taxpayer does not exercise the discretion to file a  protest.  

We deny the Director’s renewed motion to dismiss.  

II.  Tax

Ingold does not dispute that he was a Missouri resident for part of the year in 2003.  

Section 143.051 governs the Missouri tax liability of a part-year resident: 


1.  An individual who is a resident for only part of his taxable period shall be treated as a nonresident for purposes of sections 143.011 to 143.996.  His Missouri nonresident adjusted gross income (Missouri adjusted gross income [MoAGI] from sources within this state) shall consist of:

(1) All items that would have determined his Missouri adjusted gross income if he had a taxable period as a resident consisting solely of the time he was a resident, and


(2) All items that would have determined his Missouri nonresident adjusted gross income if he had a taxable period as a nonresident consisting solely of the time he was not a resident.


2.  An individual described in subsection 1 may determine his tax as if he were a resident for the entire taxable period. 

Under this statute, we may determine Ingold’s tax as a non-resident under subsection 1 or as a resident under subsection 2.  We determine which treatment is most beneficial to him and use that method.  Smith v. Director of Revenue, No. 04-1432 RI (Mo. Admin. Hearing Comm’n 
Oct. 28, 2005).  

A.  Tax as if a Missouri Resident

1.  Missouri Tax

Section 143.121 provides that the MoAGI of a resident shall be his federal adjusted gross income, subject to certain modifications that are not applicable in this case.  Missouri may tax the income of a resident regardless of the source from which the income is earned.  Oklahoma Tax Comm’n v. Chickasaw Nation, 515 U.S. 450, 462-63, 115 S. Ct. 2214, 2222 (1995); Lloyd v. Director of Revenue, 851 S.W.2d 519, 522 (Mo. banc 1993).  


Section 143.111 provides:  

The Missouri taxable income of a resident shall be such resident’s Missouri adjusted gross income less: 


(1) Either the Missouri standard deduction or the Missouri itemized deduction; 


(2) The Missouri deduction for personal exemptions; 


(3) The Missouri deduction for dependency exemptions; 


(4) The deduction for federal income taxes provided in section 143.171; and 


(5) The deduction for a self-employed individual’s health insurance costs provided in section 143.113.  

Ingold’s 2003 Missouri income tax, computed as a Missouri resident, would be $2,584, as computed on the Director’s August 11, 2004, notice of adjustment.  
2.  Credit for Tax Paid to Another State

Missouri allows a resident individual to take a credit against the tax otherwise due for the amount of any income tax imposed on him by another state.  Section 143.081.1.  The Director asserts that if Ingold determined his tax as a Missouri resident for 2003, Ingold would be entitled to a credit of $990 for income tax paid to Illinois, § 143.081, resulting in Missouri tax of $1,594.  $990 is the amount of credit for Illinois tax that Ingold reported on his original 2003 Missouri income tax return.  Neither party explains why the credit should not be $1,014, the amount of tax reported on the Illinois return.  Therefore, we use that number.  

Section 143.081.2 places a limitation on the credit:  

The credit provided under this section shall not exceed an amount which bears the same ratio to the tax otherwise due under sections 143.005 to 143.998 as the amount of the taxpayer’s Missouri adjusted gross income derived from sources in the other taxing jurisdiction bears to his Missouri adjusted gross income derived from all sources. 

This ratio is:  

MoAGI from other taxing jurisdiction

Credit
MoAGI from all sources                                =   
Tax otherwise due as a resident     
$35,193/$58,674 = $1,550/$2,584, which would limit the credit to $1,550.  Because Ingold’s 2003 Illinois income tax was $1,014, the limitation on the credit does not apply.    


Florida does not have an income tax, Norris v. Director of Revenue, No. 95-0628 RI (Mo. Admin. Hearing Comm’n Sept. 6, 1995), thus Ingold claims no credit for income tax paid to Florida.  
3.  Tax Liability Determined As Missouri Resident

Ingold’s tax liability, determined as if he were a Missouri resident for 2003 and thus allowing the credit for tax paid to another state, would be $2,584 in Missouri tax minus the $1,014 credit for Illinois tax, leaving $1,570 in Missouri tax.  
B.  Tax Computed as a Non-resident

Section 143.041 determines the computation of a non-resident’s Missouri income tax:  

A tax is hereby imposed for every taxable year on the income of every nonresident individual which is derived from sources within this state.  The tax shall be that amount which bears the same ratio to the tax applicable to the individual if he would have been a resident as (A) his Missouri nonresident adjusted gross income as determined under section 143.181 (Missouri adjusted gross income derived from sources within this state) bears to (B) his Missouri adjusted gross income derived from all sources.  

This statute thus defines a non-resident’s tax as equal to the following amount:  


Tax as if a resident  x (Nonresident MoAGI/All-source MoAGI) 



A part-year resident’s nonresident MoAGI consists of:  

(1) All items that would have determined his Missouri adjusted gross income if he had a taxable period as a resident consisting solely of the time he was a resident, and
(2) All items that would have determined his Missouri nonresident adjusted gross income if he had a taxable period as a nonresident consisting solely of the time he was not a resident. 

Section 143.051.1.  If Ingold had a taxable period solely of the time he was a resident, that MoAGI would be $34,986.  Section 143.181.  He had no Missouri-source income during the time he was a non-resident, thus no MoAGI under paragraph (2).  Therefore, his non-resident MoAGI is $34,986.  


In written argument, the Director states that she rounded Ingold’s non-resident percentage ($34,986/$58,674) to .59.
  Therefore, Ingold’s tax as a non-resident is $2,584 x .59  = $1,525.  Because this is more favorable than treatment as a Missouri resident, this is the amount we use.  

Ingold disagrees with this computation.  Ingold believes that he should be allowed to report his income from the period of time he lived in Missouri, and compute tax on that amount.  Ingold objects to using income earned while a resident of another state as a basis for any Missouri tax computation.  Ingold argues that his liability would be less if he had stayed in Missouri for the whole year and been taxed as a resident. 


In Matteson v. Director of Revenue, 909 S.W.2d 356, 358 (Mo. banc 1995), the Court rejected the taxpayers’ assertion that the Missouri tax scheme unfairly discriminates against non-residents by including their non-Missouri source income in determining the rate at which their Missouri income is to be taxed.  The Court cited Maxwell v. Bugbee, 40 S. Ct. 2, 6 (1919), which held:  

When the State levies taxes within its authority, property not in itself taxable by the State may be used as a measure of the tax imposed.
The courts of other states have upheld similar taxing schemes, and the United States Supreme Court has denied certiorari.  Stevens v. State Tax Assessor, 571 A.2d 1195 (Me.), cert. denied, 111 S. Ct. 65 (1990); Brady v. State, 607 N.E.2d 1060 (N.Y. 1992), cert. denied, 113 S. Ct. 2998 (1998).  The disparity in this case arises largely due to the relatively low tax rate of 3% in Illinois, as opposed to Missouri’s graduated rate, which reaches six percent on all income above $9,000, § 143.011.   

Further, the statutes are enacted by the Missouri legislature, and this Commission does not have the authority to alter the provisions of the statutes.  Lynn v. Director of Revenue, 689 S.W.2d 45, 49 (Mo. banc 1985).  We must apply them as written.  Ingold cites the Multistate Tax Compact, § 32.200, and asserts that the same principles of fairness should apply to individuals as apply to business entities.  However, the Multistate Tax Compact applies to business entities because § 143.451.2(2)(a) incorporates it into the Missouri corporate income tax.  J. R. Simplot Co. v. Director of Revenue, No. 03-1990 RF (Mo. Admin. Hearing Comm’n May 13, 2005).  We find no similar provision applying it to individuals.   This Commission has no power to go beyond the statutes and apply principles of equity.  Straube v. Bowling Green Gas Co., 227 S.W.2d 666, 668-69 (Mo. 1950).  

In written argument, the Director agrees to abate the additions to tax.  Ingold’s 2003 Missouri income tax is $1,525.  He is allowed credit for his payment of $173, resulting in a deficiency of $1,352.  Interest applies as a matter of law.  Section 143.731.1.    
Summary


Ingold is liable for $1,352 in 2003 Missouri income tax, plus interest.  


SO ORDERED on April 3, 2006.



________________________________

KAREN A. WINN 

Commissioner
	�Statutory references are to the 2000 Revised Statutes of Missouri, unless otherwise noted.  


	�Although the percentage would more properly be rounded to .60, the difference is miniscule and the Director rounded to a number more favorable to Ingold.  
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