Before the

Administrative Hearing Commission

State of Missouri

MICHAEL L. and DARLENE A. ILTEN,
)



)



Petitioners,
)




)


vs.

)

No. 02-0426 RI




)

DIRECTOR OF REVENUE,
)




)



Respondent.
)

DECISION


On March 14, 2002, Michael L. and Darlene A. Ilten filed a complaint appealing the Director of Revenue’s assessment of interest for the late payment of their 2000 income taxes.  On June 21, 2002, the Director filed a motion for summary determination.  On July 24, 2002, the Iltens filed a response, with an affidavit stating that the tax return and check were mailed on April 13, 2001.


By order dated July 31, 2002, we denied the motion for summary determination.  We found that although the mailing date does not determine the filing date, the date of the postmark does.  Section 143.851.
  We found that the Iltens had put this fact in dispute, and stated:

The Iltens will be given a chance to prove that the return and check were mailed with an April 13 postmark.  To prevail at the hearing, the Iltens will have to prove more than that the documents were 

mailed on a particular date.  As in Wood,
 direct testimony about the postmark will be required.


The Iltens did not appear at the December 5, 2002, hearing, and thus provided no such evidence.  We have jurisdiction to hear this case.  Section 621.050.1.  The Director had provided affidavit testimony that the Director did not receive the tax return and check until August 31, 2001.  Because there is no evidence that we should apply the postmark exception, the filing date is the date the Director received the return and check.  Holmes v. Navajo Freight Lines, Inc., 488 S.W.2d 311, 313-14 (Mo. App., K.C.D. 1972).


We find that the Iltens filed their tax return and payment when the Director received them, after the April 15, 2001, due date, and thus owe the interest as the Director assessed.


SO ORDERED on December 5, 2002.



________________________________



CHRISTOPHER GRAHAM



Commissioner

	�Statutory references are to the 2000 revised statutes of Missouri.


	�Estate of Wood v. C.I.R., 909 F.2d 1155 (8th Cir. 1990).
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