Before the
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State of Missouri

I-35 ASSOCIATES, LLC,
)




)
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)




)


vs.

)

No. 04-1702 RV




)

DIRECTOR OF REVENUE,
)




)



Respondent.
)

DECISION


We deny the claim of I-35 Associates, LLC, (“I-35”) for a refund of tax paid on the purchase of its Chevrolet because I-35 did not sell or replace its Ford within the meaning of the statutes.    


On December 30, 2004, I-35 filed a petition appealing the Director of Revenue’s (“the Director”) denial of a claim for a refund of tax paid on a replacement motor vehicle.  On 

January 14, 2005, the Director filed a motion for summary determination of the petition.  Our Regulation 1 CSR 15-3.440(3)(B)3.A provides that we may decide this case without a hearing if the Director establishes facts that (a) I-35 does not dispute and (b) entitle the Director to a favorable decision.  Section 536.073.3.
  Our regulation on summary determination is sufficiently similar to the Missouri Supreme Court Rule 74.04 on summary judgment to make 

cases interpreting the latter helpful.  Johnson v. Missouri Bd. of Nursing Adm'rs, 130 S.W.3d 619, 626 (Mo. App., W.D. 2004).


I-35 filed a response to the motion on February 7, 2005, but does not raise a genuine dispute as to the following facts because it included no affidavit to counter the Director’s certified records.

Findings of Fact

1. On June 15, 2004, I-35 purchased a 2000 Chevrolet.  

2. On August 22, 2004, I-35’s 1997 Ford was rendered a total loss in a wreck, for which its insurance company paid $10,225 on September 27, 2004.   

3. I-35 submitted a refund application to the Director based on having “purchased and sold a motor vehicle . . . within 180 days[,]” which the Director denied by letter dated December 13, 2004.  

Conclusions of Law


We have jurisdiction to hear I-35’s petition.  Section 621.050.1.  We do not review the Director’s decision, but find the facts and make the decision by applying existing law to the facts.  J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20 (Mo. banc 1980).  We must do what the law requires the Director to do.  Id. at 20-21.  


I-35 has the burden of proof on the petition.  Section 621.050.2.  As the defending party, the Director shows his right to a favorable decision on I-35’s claim by establishing facts that negate any element of that claim.  ITT Commercial Fin. Corp. v. Mid-Am. Marine Supply Corp., 854 S.W.2d 371, 380-82 (Mo. banc 1993).


A motor vehicle buyer must pay tax to the Director on the purchase.  Section 144.070.1.  The tax is calculated on the purchase price.  Sections 144.020 and 144.440.  I-35 suggests two 

scenarios that reduce the purchase price, and thus the tax, by the purchase price of a replacement vehicle in certain circumstances.  


I-35 alleges that thieves stole and destroyed its Ford.  Section 144.027.1 may reduce the purchase price of a replacement vehicle, and thus the tax on its purchase, if I-35 replaced a vehicle lost “due to” casualty.  That statute provides:


When a motor vehicle . . . for which all sales or use tax has been paid is replaced due to . . . a casualty loss in excess of the value of the unit, the director shall permit the amount of the insurance proceeds plus any owner's deductible obligation, as certified by the insurance company, to be a credit against the purchase price of another motor vehicle . . . which is purchased or is contracted to purchase within one hundred eighty days of the date of payment by the insurance company as a replacement motor vehicle[.]

(Emphasis added.)  Crucial to that statute are the words “due to.”  We give those words their plain and ordinary meaning as found in the dictionary.  American Healthcare Management v. Director of Revenue, 984 S.W.2d 496, 498 (Mo. banc 1999).  MERRIAM-WEBSTER'S COLLEGIATE DICTIONARY 358 (10th ed. 1993) defines “due to” as “as a result of” or “because of.”  The statute cannot apply to a vehicle purchased before the loss of another.  


I-35 argues that its insurer bought the Ford when it paid the proceeds of the insurance.  Section 144.025.1, RSMo Supp. 2003, provides for a credit when a motor vehicle buyer trades in or separately sells another vehicle:

[I]n any retail sale . . . where any article on which sales or use tax has been . . . satisfied . . . is taken in trade as a credit or part payment on the purchase price of the article being sold, the tax imposed by sections 144.020 and 144.440 shall be computed only on that portion of the purchase price which exceeds the actual allowance made for the article traded in or exchanged . . . .  This section shall also apply to motor vehicles . . . sold by the owner . . . if the seller purchases or contracts to purchase a subsequent motor vehicle . . . within one hundred eighty days before or after the date of the sale of the original article and a notarized bill of sale 

showing the paid sale price is presented to the department of revenue at the time of licensing.  A copy of the bill of sale shall be left with the licensing office. 

(Emphasis added).  Section 144.025.1, RSMo Supp. 2003, does not apply to the insurance payments for the Ford because, if it did, there would be no need for § 144.027.1’s provision on casualty losses.  Moreover, I-35 has not shown that it presented a notarized bill of sale for the Ford to the Director.  It is not entitled to the separate sale credit.  
Summary


The general rule is that a motor vehicle buyer must pay tax.  Relief is the exception, and relief exists only under strict compliance with the law's conditions for such relief.  Norwin G. Heimos Greenhouse v. Director of Revenue, 724 S.W.2d 505 (Mo. banc 1987).  We deny I-35’s refund.    


SO ORDERED on March 2, 2005.




________________________________




JOHN J. KOPP




Commissioner

	�Statutory references are to the 2000 Revised Statutes of Missouri unless otherwise noted.





1
4

