Before the

Administrative Hearing Commission

State of Missouri

DONALD R. HUSSEY and 
)

MARGUERITE A. HUSSEY,
)




)



Petitioners,
)




)


vs.

)

No.  06-0605 RV




)

DIRECTOR OF REVENUE,
)




)



Respondent.
)

DECISION
We deny the claim for refund (“claim”) of Donald R. Hussey and Marguerite A. Hussey.  The claim seeks a refund of sales tax (“the tax”) paid on their new boat, motor, and trailer.  We deny the claim because the Husseys did not sell their old boat, motor, and trailer in time to qualify for a refund.  
Procedure
On May 2, 2006, the Husseys filed
 a petition appealing the Director of Revenue’s (“the Director”) denial of the claim.  On May 25, 2006, the Director filed a motion for summary determination (“the motion”).  On such a motion, we may decide the claim without a hearing if 
the Director establishes facts that (a) the Husseys do not dispute and (b) entitle the Director to a favorable decision.
  

We gave the Husseys until June 19, 2006 to respond to the motion, but they did not respond.  Therefore, we conclude that they do not dispute the following facts as established by the Director’s certified records attached to the motion.
  
Findings of Fact

1. On August 6, 2005, the Husseys purchased articles (“the subsequent articles”), as follows:  

	Article
	Year & Make 
	Price ($)
	Tax ($)

	boat
	2001 Lowe
	6,500
	364.04

	motor
	2001 Evinrude
	6,500
	364.04

	trailer
	2001 Yach
	1,000
	56.00

	total
	
	14,000
	784.08


The Husseys paid the tax on the purchase of the trailer on September 16, 2005.  On September 29, 2005, they paid the tax on the purchase of the boat and motor.  

2. On March 18, 2006, the Husseys sold articles (“the original articles”) as follows:
	Article
	Year & Make 
	Price ($)

	boat
	1999 Basst
	12,400

	trailer
	2000 Trkm
	100

	total
	
	12,500


March 18, 2006, was more than 180 days after August 6, 2005.  

3. On March 28, 2006, the Husseys filed the claim with the Director.  On the claim form, they checked the box for claims based on having purchased and sold a boat, motor, or trailer within 180 days.  By decision dated April 4, 2006, the Director denied the claim.  

Conclusions of Law


We have jurisdiction to hear the Husseys’ petition.
  The Husseys have the burden of proving their claim.
  Therefore, if the Director’s motion negates a necessary element of the claim, she wins this case.
  

Purchasers of boats, motors, and trailers must pay tax to the Director on the purchases.
  The law calculates the tax by the purchase price.
  Section 144.025.1, RSMo Supp. 2005, reduces that purchase price – and thus the tax – by the amount of a trade-in.  It also extends that benefit to persons who sell their original boat, motor, and trailer instead of trading in on subsequent articles.  

Section 144.025.1, RSMo Supp. 2005, states:  
[W]here any article on which sales or use tax has been paid . . . is taken in trade . . . on the purchase price of the article being sold, the tax . . . shall be computed only on that portion of the purchase price which exceeds the actual allowance made for the article traded in . . . .  This section shall also apply to . . . trailers, boats, and outboard motors sold by the owner . . . if the seller purchases . . . a subsequent . . . trailer, boat, or outboard motor within one hundred eighty days [of] the date of the sale of the original article[.]
If the purchaser pays tax on the full price of the subsequent article and then sells the original article, the buyer has paid too much tax.  

But the elements of that tax benefit include a 180-day deadline.  The Husseys argue that they met the deadline.  They cite the date on which they paid the tax on their purchase of the subsequent boat and motor, which was within 180 days of when they sold the original articles.  

But that is not the deadline.  The statute requires that the sale of the original article and the purchase of, or at least the contract to purchase, the subsequent article occur within 180 days.  The Director has shown that the Husseys did not meet the deadline.  


Therefore, we deny the claim.  

SO ORDERED on August 3, 2006.




________________________________




JOHN J. KOPP



Commissioner

	�The Husseys sent their appeal to the Director, who received it on May 1, 2006, and brought it to us the next day.  The appeal is “filed” on the date we received it.  Section 621.205.1.  Statutory references are to the 2000 Revised Statutes of Missouri unless otherwise noted.


	�Our Regulation 1 CSR 15-3.440(3)(B) and § 536.073.3.  


	�We set forth the abbreviations for the makes of articles as the Husseys set them forth on their bill of sale and applications for title.  


	�Section 621.050.1.  


	�Section 621.050.2.  


	�ITT Commercial Fin. Corp. v. Mid-Am. Marine Supply Corp., 854 S.W.2d 371, 380-82 (Mo. banc 1993).  That case discusses Missouri Supreme Court Rule 74.04, to which our regulation on summary determination is sufficiently similar to make cases interpreting the rule helpful.  Johnson v. Missouri Bd. of Nursing Adm'rs, 130 S.W.3d 619, 626 (Mo. App., W.D. 2004).


	�Section 144.070.1.  


	�Section 144.440 and § 144.020, RSMo Supp. 2005.  
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