Before the

Administrative Hearing Commission

State of Missouri

TRAVIS D. HURD,
)



)



Petitioner,
)




)


vs.

)

No. 09-0269 PO



)

DIRECTOR OF DEPARTMENT OF 
)

PUBLIC SAFETY, 

)




)



Respondent.
)

DECISION 

The Director of the Department of Public Safety (“the Director”) has cause to deny Travis D. Hurd’s application for entrance into a basic training course because Hurd committed a criminal offense and misrepresented a material fact on his application.

Procedure

On February 25, 2009, Hurd filed an appeal from the denial of his application.  On March 18, 2009, the Director filed an answer.  We held a hearing on April 6, 2009.  Hurd represented himself.  Assistant Attorney General Christopher R. Fehr represented the Director.  The reporter filed the transcript on April 7, 2009.   
Findings of Fact


1.  In July 2003, Hurd was employed by C & L Sales Co. (“C & L”), a Mahendra tractor dealership in Warrensburg, Missouri.  The owner of the business, Lloyd McCarter, wanted Hurd 
to relocate to Ottawa, Kansas, with the company.  McCarter wrote a check for $1,188 on July 23, 2003, to cover two months’ rent for Hurd.  The check was drawn on People’s Bank in Ottawa and was payable to Juanita Brecht, Hurd’s prospective landlord in Ottawa.  However, Hurd decided that he did not want to move to Ottawa, and his employment with C & L was terminated.  The check was placed in a drawer at C & L’s business location in Ottawa.  McCarter thought he voided the check or asked his office manager to do it.  At some point, Hurd took the check without authorization from McCarter. 


2.  On December 3, 2003, McCarter received a telephone call from an employee at People’s Bank who stated that Hurd was at the bank trying to cash the check, which looked like it had been altered.  “Travis Hurd” was written over “Juanita Brecht” as the payee.  The bank requested identification from Hurd and made a photocopy of his driver’s license.  Hurd stated that he went to school in Wyoming and lived in Missouri and that he wanted to get the check cashed because he did not come back to the Ottawa area very often.  The edges of the check were tattered, and it looked like it had been placed in a wallet for some time.  McCarter verified that the check number was for the check he had written to Juanita Brecht and told the bank employee to stop payment on the check.  The bank employee told Hurd that the check was no longer good, and he left the bank.  Hurd was filmed on camera while he was at the bank and later verified that he was at the bank and was the person who appeared on the videotape.  


3.  On December 22, 2003, the Franklin County Attorney filed a complaint in the District Court of Franklin County, Kansas, charging Hurd with Count I – misdemeanor theft and Count II – felony forgery.  On March 22, 2004, the court issued a warrant for Hurd’s arrest on charges of theft and forgery.    


4.  On May 3, 2004, Hurd pled guilty to Count I, theft.  The court sentenced him to 30 days in the county jail, but suspended the execution of sentence and placed him on probation for 12 months.  The State dismissed Count II, forgery.  


5.  On October 31, 2008, Hurd completed a Missouri Peace Officer License Legal Questionnaire to apply for a basic training course.  In response to the question, “Have you ever been arrested for, or charged with, any criminal offense?,” Hurd checked the box indicating “Yes.”  He stated that the charge/offense was theft and that he received one year of probation.  Hurd intentionally failed to reveal that he had also been arrested and charged with forgery.  

6.  On January 21, 2009, the Director denied Hurd’s application. 
Conclusions of Law

We have jurisdiction of Hurd’s appeal.
  Hurd has the burden of proving facts that show he is entitled to enter a basic training course.
  

The Director’s answer provides notice of the facts and law at issue.
  The Director relies upon § 590.100, which provides: 


1.  The director shall have cause to deny any application for a peace officer license or entrance into a basic training course when the director has knowledge that would constitute cause to discipline the applicant if the applicant were licensed.

I.  Criminal Offense
The Director cites § 590.080.1, which provides:

1.  The director shall have cause to discipline any peace officer licensee who:
*   *   *

(2) Has committed any criminal offense, whether or not a criminal charge has been filed[.]

The Director’s answer asserts that Hurd violated K.S.A. § 21-3701(a), which provides:
  

Theft is any of the following acts done with intent to deprive the owner permanently of the possession, use or benefit of the owner’s property: 

(1) Obtaining or exerting unauthorized control over property[.]


This Commission must judge the credibility of witnesses, and we have the discretion to believe all, part, or none of the testimony of any witness.
  Hurd’s hearing testimony and written statements are not credible.  Hurd claims that the check was given to him, that he returned the check to the sales manager, who gave it back to him altered, and that he went to the bank to return the check.  This is contrary to McCarter’s statement that the check had been placed in a drawer, and to the bank employee’s statement that Hurd came to the bank to cash the check.  Further, Hurd pled guilty to the crime of theft.
  Therefore, we found as a fact that he took the check without authorization from McCarter.  We conclude that Hurd committed the crime of theft as defined by K.S.A. § 21-3701(a).    


This is cause for discipline under § 590.080.1(2) and, accordingly, cause for the Director to deny Hurd's application.

II.  Misrepresentation of a Material Fact


The Director cites § 590.080.1(4), which authorizes discipline for a licensee who:

Has caused a material fact to be misrepresented for the purpose of obtaining or retaining a peace officer commission or any license issued pursuant to this chapter[.]

The Director contends that Hurd caused a material fact to be misrepresented when he failed to list the forgery arrest and charge on the questionnaire.


“Material” is “having real importance or great consequences.”
  There is no dispute that whether Hurd was arrested and charged with forgery is a “material fact” for accurately completing the questionnaire.  The question on the questionnaire called for all “charges” or “arrests” for any “criminal offense.” 

A misrepresentation is a falsehood or untruth made with the intent of deceit rather than inadvertent mistake.
  To “deceive” is “to cause to accept as true or valid what is false or 

invalid.”
  Concealment of a material fact of a transaction, which a party has the duty to disclose, reveals a deceitful intent and constitutes misrepresentation.
 

Hurd’s testimony was inconsistent as to his intent in completing the application:
  

MR. HURD:  On my application on the –since the felony was dropped and, since the felony was dropped, I didn’t put that on there because I figured it was inadmissible since it was dropped and I got charged with a misdemeanor.  That’s why I didn’t mark it as a felony.  I didn’t, that was my fault.  I didn’t read it clearly, where it says, were you arrested at any time for a felony.  And I did that the same with my application to the Henry County Sheriff’s office.

COMMISSIONER CHAPEL:  Okay. 

MR. HURD:  If I had read it clearly, it wouldn’t have been no problem to mark it and send the proper paperwork to describe what happened.  

*   *   * 
MR. HURD:  . . . At the , the main deal about, like I said earlier, about not marking a felony, it was dropped; so I didn’t want to put it on there.  Or else I didn’t think I had to put it on there since I wasn’t charged with it.
But when I put my application in to the sheriff for the Henry County Sheriff’s office, I wasn’t out to deceive them.  And so they, 
I wasn’t out to deceive any, anything trying to get my Missouri POST license.  It was just a misunderstanding on my part, and I should have read it a little more clearer.  

*   *   * 

MR. HURD:  Just basically that in all this, I wasn’t out to deceive the Missouri Public Safety.  I was just out to get my POST-certified license.  

At one point, Hurd stated that he “didn’t want to put it on there.”
  The question was perfectly clear, and we have already found Hurd’s explanations lacking.  Hurd was plainly arrested and charged with forgery, but he failed to reveal that arrest and charge in response to the clear question on the application.  Therefore, we conclude that Hurd caused a material fact to be misrepresented for the purpose of obtaining a peace officer license.  There is cause for denial under § 590.080.1(4).    

III.  Violation of Statute or Regulation
The Director cites as a cause for denial of the application § 590.080.1(6), which allows discipline of a licensee who has “violated a provision of this chapter or a rule promulgated pursuant to this chapter.”  The Director failed to specify, either in his answer or by evidence, what statutory or regulatory provision Hurd violated.  Such specificity is required to satisfy our regulation and due process.
  Therefore, we make no determination as to that provision.

IV.  Lack of Discretion


When any statutory cause for denial exists, we do not have discretion to determine whether the applicant is entitled to enter the basic training course.  Section 590.100.3 provides in part: 
The administrative hearing commission shall not consider the relative severity of the cause for denial or any rehabilitation of the applicant or otherwise impinge upon the discretion of the director to determine whether to grant the application subject to probation or deny the application when cause exists pursuant to this section.

Section 590.100.4 provides:  

Upon a finding by the administrative hearing commission that cause for denial exists, the director shall not be bound by any prior action on the matter and shall, within thirty days, hold a hearing to determine whether to grant the application subject to probation or deny the application.  If the licensee fails to appear at the director’s hearing, this shall constitute a waiver of the right to such hearing.  

Summary

The Director has cause to deny Hurd's application under § 590.100.1 because Hurd's conduct constitutes cause for discipline under § 590.080.1(2) and (4).

SO ORDERED on May 14, 2009.



________________________________



NIMROD T. CHAPEL, JR.


Commissioner
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