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DECISION


The Board of Optometry (“the Board”) has cause to discipline Charles W. Huntress, O.D., because he touched KH in a sexual manner during his examination of KH’s mental health client.

The Board has proven no conduct during Huntress’ examinations of SM and NK that is cause for discipline.

Procedure


The Board filed a complaint.  On November 22, 2005, we dismissed Count IV, leaving Counts I, II, and III for the hearing.  We held our hearing on November 28-29, 2006.  Glenn E. Bradford and Brian W. McEachen represented the Board.  Charles Hatfield and Khristine A. Heisinger represented Huntress.  The case became ready for our decision on April 3, 2007, when the last brief was filed.  
Findings of Fact


1.
Huntress has held an optometrist license since October 12, 1959.  It is current and active and was so at all relevant times.  

2.
Huntress practices at Huntress Eye Care in Monett and Greenfield, Missouri.  

3.
The Clark Community Mental Health Center (“the Clark Center”) is the administrative arm for the Department of Mental Health in Barry, Lawrence, and Dade Counties.  The Clark Center provides outpatient mental health services for the most severely emotionally disturbed children and the most severely mentally ill adults (“clients”).  The Clark Center provides a psychiatrist to treat the clients, medication services, and a psychosocial rehabilitation (“PSR”) program.

4.
Clark Center assigns community support workers (“CSWs”) to help clients find housing and get them stabilized in the community.  The CSWs help clients find the medical and dental services they need, including optometrist services and enrollment in Medicare and Medicaid.  While clients are encouraged to do as much as they can on their own, CSWs will help them with matters such as making medical appointments and taking them to and from the appointments.  
5.
The Clark Center has referred clients to Huntress for optometry services for a number of years.
Count I – KH 

6.
KH is a 28-year-old woman.  She earned a bachelor of science degree in social work and is in the third year of a five-year program to earn her doctorate degree in psychology.  
7.
KH began working for the Clark Center in June 1999 as a CSW.  She carried a case load of 15 to 18 clients.  Eventually the Clark Center promoted KH to the PSR coordinator 
position.  She oversaw the program that held classes to inform clients about their illnesses, medications, and to teach them skills for living in the community.    
8.
On July 3, 2001,
 KH accompanied client LG to an appointment with Huntress at his office in Monett.  LG was an adult male who suffered from paranoid schizophrenia.  He was fearful of unfamiliar people and situations.  LG had a poor recollection of his personal and medical history.  KH was one of the few people LG trusted.  KH took LG to all of his appointments to reduce his anxiety by having someone he trusted with him.
9.
KH had never been to Huntress Eye Care or met Huntress before July 3.  
10.
After glaucoma testing, LG and KH went to the main examination room so that LG could be examined by Huntress.
11.
Huntress had LG sit in the patient's chair to be examined.  KH sat in a chair against the wall in front of LG.  
12.
KH informed Huntress that LG could not read letters.  Instead of a letter chart, Huntress used a chart with pictures that LG could identify.
13.
Huntress began examining LG’s eyes with an instrument called a binocular microscope.  The binocular microscope is designed to allow the optometrist to look inside a patient’s eyes to examine fluid and structures, such as blood vessels.  
14.
The binocular microscope is on the end of an arm that Huntress brought into position in front of LG.  There is a place for LG to rest his chin so that he will hold his head steady.  On the front of the machine, there is a place for the optometrist to look through a pair of lenses, called binoculars.  The binoculars have a device that the optometrist adjusts by hand to line up each lens directly with each of his eyes.  He adjusts the focus of the microscope with a device called a “joy stick.”  It is situated on the deck immediately in front of the optometrist.  
15.
Because the binocular microscope is at the height that allows a patient to sit during the examination, the optometrist must also sit, squat, or stand bending over to see through the binoculars.  
16.
Huntress began the examination with the binocular microscope.  He then asked KH if she would like to see what his wife called his toy and look through the binocular microscope into LG’s eyes.  KH said yes.
17.
Huntress moved to the side so he could adjust the position of the binocular lenses to line up with KH’s eyes.  When KH looked through the lenses, Huntress moved behind her.  She felt his body press against hers and could feel his breath on her neck.  Huntress reached under her arms and put his hands on her breasts.
18.
KH found this offensive, but did not want to react in a way that would signal anger, fear, or anxiety to LG, lest that trigger his fear and paranoia.  KH simply moved away from Huntress and went back to her chair for the rest of the examination.
19.
For LG’s part, the examination had gone well in that he cooperated with the doctor.  LG found out that his eyes were well and that he did not need to return for another year.  As a reward for LG’s cooperative behavior, KH took him to lunch.
20.
CSWs, such as KH, are required to record in a case note what happens when they provide services to a client.  It is particularly important to record anything that would be significant in the treatment of the client’s emotional or mental illness.  
21.
After taking LG home, KH completed a case note describing LG's conduct and the results of the examination.  She summarized, “[LG’s] eyes are very well and he will not need to return until a year from now.  [LG] was very happy, as was this CSW.”  She recorded that LG was doing “very well at his new home and continues to report how happy he is.”
  
22.
KH’s experience with Huntress was the first time she had been the victim of unwanted sexual touching by a stranger.  Although she had training regarding women who are victims of such conduct, the experience left her feeling shameful and paralyzed.  KH did not put anything in LG’s July 3 case note about what happened to her because it did not happen to LG.  KH did not report the incident with Huntress to anyone because she thought this had happened only to her.  She decided that the best way to deal with it was to avoid any contact with Huntress.  She decided that she would make LG’s next appointment with a different optometrist.  Although she informed LG of her decision, she did not record that decision in her July 3 case note or anywhere else.
23.
In September, the CSW for a client named SM told KH that SM claimed that Huntress had inappropriately touched SM in a sexual way.  
24.
On September 25, KH met with the manager of the Clark Center, Frank Compton, and the director of clinical services, Chuck Cheely (now deceased).  KH told them that Huntress had inappropriately touched her during the appointment with LG in the past July. 

25.
Sometime in 2001 but prior to September of that year, Cheely had informed Compton that one of the Clark Center’s case managers reported that a couple of clients had complained that Huntress touched and fondled their breasts during their examinations.
26.
Compton and Cheely confronted Huntress with the allegations on October 2.  Huntress showed them his examination procedures and denied having inappropriately touched any Clark Center client or CSW.  
Count II – SM

27.
SM is a female who became 38 years old on May 5, 2001.
28.
Since 1999, SM had been a client of the Department of Mental Health, Division of Comprehensive Psychiatric Services.  
29.
In 2001, SM was receiving services from the Clark Center.  Teresa Sparkman was SM's case worker in 2001 until sometime in July when Sparkman left the Clark Center.  Sam Heimkamp became her case worker in August.  Nancy Oltman
 became SM’s case worker on September 15, because “Consumer wanted a female CSW.”
  Oltman was SM's caseworker in 2003 also.
30.
Huntress examined SM at his office in Monett on January 22, 2001.
31.
Huntress examined SM with an instrument called a refractor to determine the power and position of the lenses SM would need.  The patient sits in a chair behind the refractor and looks through two openings at an eye chart on the opposite wall.  The optometrist sits on the other side (the front) so that he can change lenses in each opening.  The various dials and small “windows” on the front contain numbers, letters, and abbreviations that the optometrist must use to record the results of the examination.  
32.
The back of the refractor where the patient sits contains no place for the optometrist to change lenses or to see numbers and symbols for the lenses and prisms.  He can do that only from the front of the refractor.
33.
Huntress performed an examination on SM’s eyes and prescribed glasses.
34.
There is no documentation in SM’s case file indicating that she said anything to Sparkman after the appointment that Huntress had touched her inappropriately.
35.
On August 22, 2003, SM signed a complaint form from the Missouri Department of Economic Development, Division of Professional Registration, in which she described her 
allegations about Huntress touching her breasts repeatedly during the examination.  SM wrote:  “I tooked [sic] to a caseworker at the time because I was so upset.”
  SM gave no indication on what date or in what year the incident occurred.  Oltman signed the form as a “witness” but wrote no statement.
36.
Oltman’s practice was to write a case note for each doctor visit she made with a client.  There is no case note describing an appointment with Huntress after which SM immediately complained to Oltman that Huntress touched her breast.
37.
The only documentation in the Clark Center files of any complaints that SM had about Huntress are those Oltman recorded in her case notes during 2003.  In a case note documenting Oltman’s August 29, 2003, visit with SM, Oltman recorded:

CSW assisted [SM] to finish filling out a Division of Professional Registration, from the Optometrist Dept, form to record the sexual abuse that she experienced from J. Greg Huntress [sic].[
]  

38.
In a case note documenting Oltman’s September 24, 2003, visit with SM, Oltman recorded:

[SM] and CSW will meet next week with a lawyer regarding the Huntress Dentist [sic] sexual harassment case.  [SM] said, “I want Dr Huntress to lose his MO license and not be able to be a dentist [sic] in any other state either.  I want to sue him for a whole bunch of money.”
39.
In a case note documenting Oltman’s October 2, 2003, visit with SM, Oltman recorded:

CSW assisted [SM] to be able [to] meet today with Mike Phinney, a Lawyer for the Missouri State Optometrists Association.  CSW assisted [SM] to be confident to describe all details involved when Dr. Huntress Sr, an optometrist in Monett, MO, repeatedly put his 
hands on [SM’s] breasts during an Optometrist meeting two years ago.  Mike Phinney was very professional during this meeting, but at the same time was very kind and provided [SM] an opportunity for some closure from this challenging experience.  CSW complimented [SM] for her courage during this meeting today.

Count III – NK 

40.
NK received services from the Clark Center.  NK suffered sexual abuse as a child and physical and sexual abuse from her husband.  By 2003, NK had a “significant history of psychiatric hospitalizations with a history of not complying with medication management of her symptomatology and multiple suicide attempts by overdose and cutting on herself.”
  In the past, NK complained of auditory and visual hallucinations and paranoid thinking.
41.
In 2003, NK was afflicted with schizoaffective disorder, depressive type or bipolar type,
 and personality disorder, NOS.  During 2003, she was being treated with medications by a psychiatrist, Gordon McAfee, M.D.
42.
On April 8, 2003, CSW Benjamin Morgan took NK to an appointment at Huntress’ office in Monett.  This was the first time that NK had seen Huntress.
43.
After NK entered the main examination room where Huntress was, he closed the door.  NK assumed that he locked the door because Huntress said that he did not want anyone walking in on them.  In fact, the door had no lock.
44.
NK did not say anything to Morgan after the examination about Huntress’ conduct during the examination.  Morgan reported in his case note dated April 8, 2003, “She was very relieved to have gotten the exam and new glasses.”

45.
On April 15, 2003, Morgan returned to Huntress’ office with NK for her to pick up her new glasses.  NK did not see Huntress.  Afterwards, NK told Morgan, as he reported in his April 15, 2003, case note, that “she does not feel comfortable going back to the same doctor in the future.  Apparently, [NK] felt that he was inappropriate at times, although she gave no specific examples.”

46.
In 2003, KH was the PSR coordinator at the Clark Center.  NK participated in the PSR meetings.  On April 16, 2003,
 NK was present for a PSR meeting and for an appointment with Dr. McAfee.  NK told KH that Huntress had behaved inappropriately with her.  KH told NK to report it to her CSW and Dr. McAfee, with whom she had an appointment that day.  KH did not tell NK that Huntress had touched KH inappropriately on a prior occasion.
47.
NK told Dr. McAfee that Huntress had acted inappropriately with her.  Dr. McAfee suggested she go to the police and also gave her the telephone number for the Board.  
48.
On April 17, 2003, Morgan took NK to the Monett Police Department because she wanted to file a report about Huntress.  She reported to the police that Huntress made sexual comments and touched her thigh and breast without her consent.  NK said that she did not tell Morgan at the time because “she was embarrassed.”  She eventually reported it because she was feeling anxious about keeping it to herself, fearing Huntress might do the same to someone else.

49.
On April 21, 2003, NK received a complaint form from the Board.  Morgan helped her complete the form.  Morgan documented this in his April 21, 2003, case note and stated:  “All of her accounts, and details of what happened were consistent with what she has told CSW in the past.”

50.
On May 21, 2003, Morgan learned that NK had left a message for Detective Allred of the Monett Police Department that she wanted to drop the charges.  Morgan spoke with her about that decision.  NK indicated that she did not want to go through all the “red tape” of “due process”; she did not want to further embarrass Huntress; and Huntress was a Shriner, an organization that had helped NK and her family.

51.
Later, on May 21, 2003, Detective Allred spoke with NK, along with Morgan, at Morgan’s office.  After the detective explained her options, NK stated that she wanted to drop the charges.  She had wanted to embarrass Huntress, but did not want to harm his career.  She agreed that she would testify if someone else pressed charges.

Conclusions of Law


We have jurisdiction of the Board’s complaint.
  The Board has the burden of proving facts for which the law authorizes discipline.
  The Board must prove the facts essential to its legal theory by a preponderance of the credible evidence.
    
Preponderance of the evidence is that which is of greater weight or more convincing than the evidence which is offered in opposition to it; that is, evidence which as a whole shows the fact to be proved to be more probable than not.  Black’s Law Dictionary 5th Ed. 1979.  Substantial evidence is that which a reasonable mind would accept as sufficient to support a particular conclusion, granting all reasonable inferences which can be drawn from it, and deferring all issues of weight and credibility, to the fact finder.  Both parties to a contested matter can present substantial evidence, however only one can meet the preponderance of the evidence standard. The trier of fact draws inferences and decides which of the parties’ positions are more probable, more credible and of greater 
weight.[
]
The assessment of credibility of witnesses is for us to resolve and in doing so we may believe all, part, or none of the testimony of any witness.
 
Evidentiary Issues


The Board’s evidence consists of five depositions, Petitioner's Exhibits 1 through 5,
 and several other documentary exhibits.  Huntress objected to the admission of some of the deposition testimony.  The portions objected to were marked in blue highlight in duplicate deposition transcripts marked as Petitioner's Exhibits 1A, 2A, 3A, 4A, and 5A without specific grounds for objection.  We admitted the depositions with the understanding that Huntress would file specific grounds for the objections after the hearing.  We have received no such filing.  


“[A]n objection to a question should be so specific that the trial court can realize what rule of evidence is being invoked and why that rule would exclude a responsive answer.”
  We think this rule is also applicable to administrative proceedings because we cannot make a ruling if we do not know the grounds of the objection.  Accordingly, the failure of Huntress to state the grounds for his objections waives his right to expect rulings on them.  We overrule all of the objections.
Count I – KH 


In Count I, the Board alleges:

8.  On July 10, 2001, Charles W. Huntress, O.D., provided optometry services for a Clark Center client.  


9.  That client was escorted to Dr. Huntress' place of business by Clark Center caseworker KH.


10.  During the course of the examination of the Clark Center client, Dr. Huntress engaged in inappropriate sexual touching of KH by pressing his body against KH and putting his hands on her breasts.

*   *   *


14.  Respondent’s conduct as set out above constitutes misconduct and failure of professional trust in the performance of his duties as a licensed optometrist.


15.  Respondent’s optometry license is subject to discipline under Section 336.110.2(5) and (13), RSMo 2000.
(Emphasis added.)
A.  Motion to Amend to Conform to the Evidence

At the end of the hearing, the Board moved to amend Complaint paragraph 8 to conform to the evidence.  The Board wanted to amend by changing the date of LG’s appointment in paragraph 8 from July 10 to July 3.  

The only evidence that the Board offered to prove the date of the appointment was KH's deposition, in which she testified that the date was “July of ‘01.”
  KH testified that she accompanied client LG to Huntress’ office and wrote a case note afterwards.  Huntress offered, and we received, the case note as Respondent’s Exhibit W.  The case note states that KH accompanied LG to Huntress’ office on July 3, not July 10.  Huntress offered the exhibit to show that KH had not documented anything about Huntress touching her sexually during LG’s appointment and that KH wrote in reference to the results of the eye examination, “[LG] was very happy, as was this CSW.”  The note was also offered to show that KH had not written any 
direction to find another optometrist for LG, as she testified she had written.
  Huntress also offered his examination record of LG showing that the examination occurred on July 3, 2001.


Huntress objected to the motion to amend, but did not claim prejudice to his defense, nor can we determine any.
  Huntress’ defense did not depend on the date, as if, for instance, he claimed that he was out of town on July 10.  Huntress’ defense was to attack the credibility of KH’s testimony.  At the hearing, when the Board offered the deposition of KH in lieu of her live testimony, Huntress raised no objection that the testimony was irrelevant because it failed to prove that KH and LG were in Huntress’ office on the date alleged in paragraph 8.
  Further, it was Huntress who introduced the case note and his examination record showing the correct date of the appointment.      


When a party moves to conform a pleading to the evidence, the party is also invoking the “implied consent rule.”  If evidence applying to a new issue is admitted, without a timely and specific objection, and the evidence is not relevant to issues already present, the implied consent rule treats the new issue as having been raised in the pleadings.
  In the instant case, the “new issue” is that the incident between KH and Huntress occurred on July 3, not July 10.  “The doctrine of amendment to conform to the proof should be applied to disciplinary proceedings with great caution.  Any amendment must be disclosed to the respondent before submission to the Committee.”
  

The evidence presenting the new issue as to the date is contained in two exhibits that Huntress offered, one of which is his own examination record.  We received the evidence and the motion to conform the complaint to the evidence before the case was submitted to us.  The evidence in Respondent’s Exhibits W and LL pertain only to the claim in Count I and is not relevant to the other two counts.  Huntress’ defense to Count I is not dependent on the date being July 10 rather than July 3.  We conclude that the Board tried Count I as if paragraph 8 alleged July 3 instead of July 10 with Huntress’ implied consent.

We grant the motion to amend “July 10” in paragraph 8 of the complaint to conform to the “July 3” date set forth in Respondent’s Exhibits W and LL.

B.  The Merits
  
KH was educated and trained in psychology and is an experienced social worker in her field.  Her testimonial demeanor, as shown on the recording of the deposition, was straightforward.  Nevertheless, Huntress attacks the reliability of KH's testimony in several ways.  
a.  Conflicts Between Testimony and Contemporaneously Documented Facts  

First, Huntress contends that the documented facts do not support KH's testimony.  KH testified that it was the Clark Center’s practice to have CSWs write a case note when they took a client someplace and that she wrote one for her trip to Huntress’ office with LG for the day when Huntress touched her.
  KH testified that she did not mention in the case note what Huntress did to her because “[i]t had nothing to do with [LG].”
  Instead, she “put in there just that I was going to find [LG] a new optometrist”
  without giving the reason.
  The case note, however, makes no mention of obtaining a different optometrist for LG.
  


KH was testifying almost five years after the incident.  We do not think that her erroneous memory about what she put in the case note undermines her credibility about what happened at Huntress’ office.  Getting touched sexually without consent is an entirely different experience than writing a case note.  The second is much less likely to be as strongly embedded in the memory as the first.

Huntress also uses the case note to attack KH’s competence as a social worker.  Huntress’ expert, Sharon Lightfoot, Ph.D., a licensed clinical psychologist, testified that KH’s failure to immediately report what happened put into jeopardy the clients who might visit Huntress’ office in the future.  She also testified that KH’s failure to report was inconsistent with KH's testimony that she was protective of the clients.  

On direct examination, KH explained:

I didn’t go to the police because I was more humiliated and I thought it was -- I -- honestly I thought I was probably the only one he had ever done that to, so my way of dealing with it was just not returning and not -- and not taking [LG] ever again, so --
When challenged on cross examination, KH explained further:


Q
Why did you not report the alleged incident to either the police or the optometry board?

A
Because, like I said, I figured -- first of all, I was very shameful and I figured it probably just only happened to me and so my way of dealing with it was just not going back and not taking [LG] back there.

Q
Why should you feel shameful?

A
Have you ever been through something like that?

Q
No, but, you know, with your training I think you would know that victims --


A
I do but I was never a victim.

Q
Uh-huh.  Okay.

A
So I was never put in that role and I was -- I always thought if I were to ever be put in that role I would react a little differently.

Q
Uh-huh.

A
And so I was ashamed that I didn’t even -- I wasn’t able to say anything or do anything to help myself.  It was kind of a paralyzing position to be put in.


The issue in regard to KH’s testimony about Huntress is not whether it shows her to be a competent CSW.  That she did not report the incident immediately and her reasons for not doing so show that her experience with Huntress deeply affected her emotionally and influenced her professional judgment about the need to report.  KH’s decision not to report promptly does not show that she is an inaccurate reporter of what Huntress did to her.

Huntress also contends that the case note shows that KH’s emotional state was inconsistent with that of one just traumatized by unwanted sexual touching.  After describing LG’s examination and how well LG cooperated, KH wrote, “[LG’s] eyes are very well and he will not need to return until a year from now.  [LG] was very happy, as was this CSW.”
  Contrary to Huntress’ assertions, the fact that KH did not mention the incident in LG’s case note is consistent with the emotional state that she testified she was in at the time – fearful, ashamed, paralyzed, and not able to do or say anything to help herself.
b.  KH’s Contact With NK 

Next, Huntress points out inconsistencies about whether KH told NK that Huntress touched her.  This is part of the defense theme regarding NK's allegations, specifically that KH might have influenced NK by telling NK of her own experience with Huntress.

On cross-examination, KH said that she did not tell NK about what happened to her.
  In her September 6, 2006, deposition, KH again testified that she did not tell NK what had happened to her.
  KH was consistent on this point in both depositions.  Further, NK’s recounting of her contact with KH contains nothing to indicate that KH said anything about what happened during LG’s appointment.

Huntress contends that KH’s testimony on the two depositions was inconsistent, though, on whether NK told KH anything about what happened to NK.  At her March 22, 2006, deposition, KH testified:


Q
Did you ever talk to [NK] about anything else having to do with the Huntress clinic?

A
No.  I just knew it had happened to her later on.


Q
Uh-huh.

A
And she had talked to Dr. McAfee about it and that was when – I believe she was Ben’s client and that -- or Ben and Nancy’s.  We sometimes had to switch caseloads, and I think she filed a report.

Q
Okay.  Did you ever talk to her about what had happened to her?

A.
What had happened, no.

Q
With her?

A
No. She --

Q
No?

A
-- would go to her caseworker.


During KH’s September 6, 2006, deposition, Huntress’ counsel showed to KH the deposition testimony in which NK said that she told KH that Huntress touched her.  In response, KH testified that NK was in a therapy or an educational group that KH was in charge of.  KH testified that NK came to KH’s office crying and said that Huntress had touched her leg.  KH told her to tell Dr. McAfee, with whom NK had an appointment that day, and to tell her caseworker.  When asked about NK’s testimony that KH told her they would all stand behind her, KH testified:  “I don’t recall saying that -- to tell you the truth.”


The testimony of the March 22 and September 6, 2006, depositions does not show that KH tried to hide the nature of her contact with NK.  On March 22, KH said that NK should go to her caseworker about that type of matter.  On September 6, 2006, she said that when NK said Huntress touched her leg, KH did not talk about it with her so much as listen to her cry.  As she said on March 22, 2006, KH sent NK to her caseworker.  KH added that she also referred NK to Dr. McAfee.  Given that on March 22, 2006, the incident with NK was almost five years old and she did not have NK’s testimony to refresh her memory, there is no reasonable inference that KH was trying to mislead anyone on March 22, 2006.

On another matter, Huntress claims an inconsistency when KH testified that she heard about SM’s contact with Huntress from SM’s CSW, Teresa Sparkman, in September 2001.
  Huntress contends that this is inconsistent with the Clark Center’s records on SM showing that Sparkman left the Clark Center sometime after July 2001
 and that in September 2001 Sam Heimkamp and then Nancy Oltman were CSWs for SM.
  

However, the Clark Center records show only that Sparkman informed SM of her departure from the Clark Center.  The records do not show an actual date of departure.  There is no evidence that Sparkman was not at the Clark Center in September, only that she was no longer SM’s caseworker.  Huntress fails to show an inconsistency in KH’s testimony in this regard. 
c.  Consistency of Testimony With the Physical Circumstances

Huntress contends that KH’s account is not credible because it is inconsistent with the physical circumstances of the equipment being used to see into LG’s eyes and inconsistent with the position that any doctor would have to be in to adjust the equipment while someone else was looking through it.

KH testified that she was standing straight when she looked through the binocular microscope.  Huntress presented photographic evidence consisting of a five foot three inch woman looking through the binoculars at the eyes of Huntress’ wife.  There is no evidence as to LG’s height or his posture in the chair during the examination.  If LG were considerably taller than Huntress’ wife, it is conceivable that the machine would have to be positioned higher than in the photographs, and that KH could see into LG’s eyes without bending over.  Huntress’ argument that it would have been impossible is not supported by credible evidence.

Huntress points also to KH’s testimony that he stood to the side of her and then went behind her just before he pushed up against her.  KH said that Huntress did not have his hands on the machine.  Huntress and his son, an optometrist who worked with his father, testified that for anyone to see through the binocular microscope, the operator has to adjust the width of the binocular lenses to fit the width of the viewer’s nose and, with the other hand, control the focus by adjusting and holding steady the “joy stick.”  Huntress contends that it would have been 
impossible for him to have never touched the machine to adjust it for KH and to have moved behind her and for her to have seen something in the binocular microscope.

Huntress’ contention assumes that the operator would be concerned about whether the machine was focused for KH.  It is fair to conclude from what happened that Huntress’ concern lay elsewhere.  Further, Huntress mischaracterizes KH’s testimony.  KH testified that Huntress was not touching the machine when she approached the machine.  She was not asked, nor did she say, where his hands were when she began looking through the machine.  Huntress also did not present evidence that the width between KH’s eyes was so different from his that the width had to be adjusted.  KH testified that as soon as Huntress pressed his body against her from behind, she moved her face away from the machine and then Huntress touched her breasts.  At that moment it did not matter whether or not the machine was focused because KH was not looking inside the machine.  
d.  Huntress’ Denials

We are aware that Huntress has consistently denied any touching of KH since Compton and Cheely first confronted him with KH’s allegations in October 2001.  But no one has identified any motive for KH to lie.  Her testimony is credible, and we see no reason to disbelieve her.  

C.  Cause for Discipline 

The Board contends that Huntress’ behavior constitutes misconduct and a violation of professional trust.  Section 336.110(5) allows discipline for:
misconduct . . . in the performance of the functions or duties of any profession licensed or regulated by this chapter[.]
The courts have defined misconduct:

The Supreme Court found that “[m]isconduct means transgression, dereliction, unlawful, or wrongful behavior, or impropriety that is 
willful in nature.”  Conard, 944 S.W.2d at 201.  Since the Supreme Court did not define “willful” in Baber or Conard this court utilizes the dictionary definition of “willful.”  “Willful” is defined as “proceeding from a conscious motion of the will; . .. . deliberate. Intending the result which actually comes to pass; . . . intentional, purposeful; . . . done with evil intent, or with bad motive or purpose, or with indifference to the natural consequences, unlawful. . . .”  BLACK'S LAW DICTIONARY 1599 (7th ed.1999).[
]

Interpreting the phrase “the functions or duties of any profession” in a professional licensing statute identical to § 336.110.2(5), the Court of Appeals stated:  

The ordinary meaning of “function” applicable here is:  “1:  professional or official position:  OCCUPATION, 2:  the action for which a person or thing is specially fitted or used or for which a thing exists.”  The shared meaning elements of synonyms of “function” is “the acts or operations expected of a person  or thing.”  Webster’s New Collegiate Dictionary, 465 (1977).  The ordinary meaning of “duty” applicable here is:  “2a:  obligatory tasks, conduct, service, or functions that arise from one’s position (as in life or in a group).  3a:  a moral or legal obligation.”  Webster’s New Collegiate Dictionary, 355 (1977).[
]

An optometrist violates the functions or duties of his profession when he touches a patient in an inappropriate sexual manner during an examination.
  This also applies to a non-patient fulfilling the function that KH was performing as LG’s CSW.  KH was enabling LG to take the eye examination that Huntress was to give him.  She attended the appointment with LG as a professional social worker to accommodate LG’s disabling fear of others that his paranoia can cause and to provide information to the optometrist, such as LG not being able to identify letters on an eye chart.  KH  played an integral role in the examination.  Huntress touched KH during the examination.  Therefore, Huntress’ misconduct was done “in the performance of the functions or duties of [optometry].”  There is cause for discipline under § 336.110.2(5).

Section 336.110.2(13) allows discipline for “[v]iolation of any professional trust or confidence[.]”  Professional trust is the reliance on the special knowledge and skills that professional licensure evidences.
  It may exist not only between the professional and his clients, but also between the professional and his employer and colleagues.
  KH was at the examination on behalf of the patient and was enabling the examination to take place.  KH had the right to rely on Huntress’ skills and ethics during the examination.  Huntress violated this trust by touching KH in a sexual manner.  There is cause for discipline under § 336.110.2(13).  
Count II – SM


In Count II, the Board alleges:

18.  In October 2001, Dr. Huntress examined SM's eyes.


19.  During the course of the examination, Dr. Huntress engaged in inappropriate sexual touching of SM by repeatedly touching her breasts.
*   *   *


22.  Upon leaving Dr. Huntress’ office, SM immediately told her caseworker that Dr. Huntress had touched her breast.


23.  SM also told Clark Center psychologist, Chuck Cheely, about her experiences with Huntress.


24.  Respondent’s conduct as set out above constitutes misconduct and failure of professional trust in the performance of his duties as a licensed optometrist.


25.  Respondent’s optometry license is subject to discipline under Section 336.110.2(5) and (13), RSMo 2000.

The Board failed to prove its allegations that Huntress touched SM.  

First, even though the Board alleged that the incident took place in October 2001, there is no credible evidence to show when it occurred.  SM could not recall in her March 22, 2006, deposition testimony when it occurred.  She testified that it occurred over a year and a half before her deposition,
 then a little over four years before,
 two or three years before,
 and, finally, about a week before August 23, 2003, when SM dated her statement on the complaint form that she submitted to the Board investigator.


Although SM testified that she told her caseworker, Oltman, immediately after the incident occurred, Oltman could not help establish when it happened.  Baker (Oltman) testified that it was four years before Oltman’s March 22, 2006, deposition and then it was in October 2001.
  In terms of the August 23, 2003, complaint to the Board, Baker (Oltman) said that she signed as a witness “a while later after the incident.”
 

Trying to establish the time of the incident from the Clark Center’s records is also futile.  SM claimed that she told her CSW, Oltman, immediately after Huntress touched her.  Although CSWs were supposed to make a case note every time they took a client to a doctor appointment or when anything of treatment significance happened, there is no case note in 2001 that mentions the incident.  Oltman prepared case notes for visits with SM dated October 5, 9, 10, 24, 27, and 31, 2001, but none of these case notes mentions any visit or incident with Huntress.  Oltman first mentions the incident in her August 29, 2003, case note in which Oltman records that she assisted SM in completing the Division of Professional Registration’s complaint form, although Oltman identifies the perpetrator as “J. Greg Huntress.”
  The only other case notes that mention 
the incident fail to mention when it occurred.
  While Oltman promised at her deposition to look at the Clark Center for the case note in which she recorded the date of the incident, we have no evidence of what, if anything, she may have found.  

SM said that she also told the Clark Center’s director of clinical services, Chuck Cheely, who is now deceased.  The Board produced no documentation to support this.  Oltman said that she immediately told her supervisor, Mindy Francka, but again the Board did not produce any testimony from Francka or any documentation of Oltman’s report that might show the date. 


Huntress’ records show that the only appointment he had with SM in 2001 occurred on January 22.  Both SM and Oltman claimed that SM immediately told her case worker Oltman what happened.  That could not have occurred in January 2001 because Oltman did not become SM’s case worker until September 15, 2001.

Even more significantly, the Board’s own witness, KH, testified that she was told in September 2001 about the incident involving SM, a month before the Board alleges the incident with SM took place.


The Board failed to prove that Huntress inappropriately touched SM in October 2001.  We find no cause to discipline Huntress under Count II.

Count III – NK 


In Count III, the Board alleges:


28.  On April 8, 2003, Dr. Huntress examined patient NK’s eyes.


29.  Dr. Huntress made inappropriate sexually suggestive comments to NK during her appointment by asking her if his front desk staff had informed her that he was “frisky” and remarking “just like a man, I want more, more, more.”


30.  During the course of the examination, Dr. Huntress engaged in inappropriate sexual touching of NK by placing his hand on NK's knee and moving it toward her thigh and touching her breast.

Although we do not heighten the standard of proof for the Board when mental health patients are witnesses, we examine the evidence regarding NK’s allegations with particular care.  We acknowledge that the mentally ill are especially vulnerable to being taken advantage of in situations in which it is their word against someone else’s.  We do not discount the testimony of someone simply because they are mentally ill.  When a party attacks the credibility of a witness who suffers from mental illness, we look to the particular diagnosis and the medical history of the witness and to expert opinion, especially on the issues of whether and how that witness’ mental illness may have affected the witness’ ability to perceive and properly understand what happens to him or her, the ability to maintain an accurate memory of it, and the ability to accurately recount what occurred. 


The only information provided at the hearing by mental health professionals who have examined or treated NK is in the Annual Psychosocial/Clinical Assessment (“Annual Assessment”), dated November 17, 2003.  A clinical psychologist and NK’s psychiatrist, 
Dr. McAfee, authored the Annual Assessment.  It is singularly useless for our purposes.  While it gives diagnoses, the Board offers no expert testimony to explain when they were last determined to be valid and their significance in the light of Huntress’ expert witness’ testimony.  

More importantly, the Annual Assessment makes no mention of NK’s allegations of what occurred to her in Huntress’ office, despite the fact that such would be of significance in her treatment given her background of having been sexually abused.  A discussion of her allegations would also be appropriate in light of her past complaints of auditory and visual hallucinations
 
and paranoid thinking.  Morgan, NK’s case worker, documented in his case notes that NK was making these allegations against Huntress and had complained to Dr. McAfee, to the police, and to the Board.  Under the section of the Annual Assessment listing “Informants,” it states:  “Information for this assessment was obtained through an interview with [NK], a review of the records of the past year, and information provided by her Community Support Worker (CSW) Benjamin Morgan.”  One of the authors of the Annual Assessment is the psychiatrist that NK reported the incident to.  Yet no mention was made in the Annual Assessment of NK’s allegations.  There was no testimony from those who signed the Annual Assessment about why that subject was omitted.  Without an explanation, we can give very little weight to the Annual Assessment’s statement, “[NK] has been able to remain a [sic] fairly stable psychiatrically during the past year[.]”
  


When we look to the hearing testimony for expert opinion, we find only that which Huntress presented.  Sharon Lightfoot, who holds a doctorate in clinical psychology and a Missouri psychologist license, never examined NK but provided “profile evidence” about NK’s diagnoses and medication history.  As explained by Huntress’ counsel in response to the Board’s objections:  “I’m not asking her whether they’re the result of or whether she’s going to tell you that they’re definitely, positively delusional.  It’s just a question of whether they’re consistent with those diagnoses and that kind of delusional thinking.”
  Lightfoot testified that the profile of someone with NK's diagnoses and medication history includes experiencing hallucinations and then stated, “NK’s allegations could be consistent with this profile.”
  


The first problem encountered was the proper diagnosis for NK.  NK said:  “They were giving me medications for bipolar” and “I’m disabled from the bipolar[.]”
  Lightfoot testified that according to NK’s 2003 Annual Assessment, NK was not bipolar.  Lightfoot testified:

Her diagnosis is schizoaffective disorder.


And schizoaffective disorder means that you have to have two things.  You have to have a distinct period of schizophrenia without having the depression occurring at the same time.


And this is an important distinction.  Some people can become so depressed that they can lose touch with reality, and it’s oftentimes very treatable with medication.


Schizoaffective disorder, you have to – when you’re not depressed, you have to have a distinct period of having a thought disorder, which means active hallucinations or delusions.
*   *   *


So this is a very serious diagnosis that suggests major problems with reality testing.

*   *   *


Q
And when you say reality testing, what do you mean?

A
Um, as a culture, as a group of people, we have a shared idea of -- that a group of people can look at a situation and generally agree on what happened and what the facts are.

Some people have a disorder which makes it -- they can experience -- they can have experiences which to them are very real, and they are absolutely certain have happened, which haven’t occurred.  They can have that -- you can -- you can see them have it.


I mean, I’ve had clients sitting in my office saying that they were being beaten right then.  I mean, clearly, it’s a hallucination.


The emphasized portion of this testimony is crucial to evaluating NK as a witness.  Yet its force and effect are diminished in the confusion caused by the listing of the diagnosis of “Schizoaffective Disorder, Depressive Type” in the section of the Annual Assessment labeled “V. Health. D. Diagnostic Formulation,” and by the statement under “V.  Health, B. Mental,” “Throughout her history she has been predominantly treated for Schizoaffective Disorder, Bipolar Type[.]”  (Emphasis added.)
  Lightfoot did not address the fact that the schizoaffective disorder is listed as a “depressive type” and that there is another diagnosis listing it as a “bipolar type.”  The Annual Assessment’s reference to a bipolar diagnosis shows that NK may have had some basis for saying that she was bipolar and that her statement is not an example of her being out of touch with what is going on around her, as Lightfoot’s testimony seems to imply.  Further, the Annual Assessment’s reference to a “depressive type” of schizoaffective disorder raises the issue of whether Lightfoot’s testimony about the significance of there being a “distinct period of schizophrenia without having the depression” still applies.

More importantly, the Board, which has the ultimate burden of persuasion, offered no expert testimony to counter the questions raised by NK’s undisputed history of hallucinations and paranoid thinking and by Lightfoot’s testimony.  While we might not understand the exact nature of one of NK’s diagnosed mental illnesses, the statement in the Annual Assessment that NK has a history of hallucinations and paranoid thinking seems to confirm what Lightfoot testified to in regard to the hallucinations that someone with NK’s profile is subject to.  

That NK’s profile includes hallucinations, paranoid thinking, and an overly developed sense of vigilance becomes particularly significant when combined with some of the inconsistencies in NK’s testimony.  For example, even though Huntress had no lock on his examination room door and NK did not see him actually lock the door, she assumed that he 
locked it just because he said he was closing it so no one would walk in on them.
  Also, she testified that immediately after the appointment she tearfully confided what happened to Morgan.
  Morgan’s case notes contain nothing about the incident until a week later when Morgan wrote that NK told him that Huntress had been inappropriate but gave Morgan no details.  Further, she testified that while driving back from the April 8, 2003, appointment, Morgan asked her if she wanted to file a police report.  NK testified that she said yes and reported it that day.
  This contrasts with Morgan’s case notes, which indicate that Dr. McAfee recommended that NK go to the police and that Morgan took her on April 17, 2003.

When faced with cogent evidence of a witness’ mental illness that casts a significant doubt on the ability of that witness to accurately understand what is happening and to accurately commit it to memory and recount it later, we look to the Board for countervailing expert testimony.  In this case, we find none.


While there are reasons to believe NK’s allegations and reasons to believe the aspersions that Huntress’ casts upon NK’s credibility, neither side convinces us of their version of events.  Since the Board has the burden of proving that NK’s allegations are true, we find that the Board has failed to carry that burden.  We find no conduct for which to discipline Huntress under Count III.
Summary


We find cause to discipline Huntress under § 336.110.2(5) and (13) for his conduct involving KH.

SO ORDERED on June 5, 2007.



________________________________



TERRY M. JARRETT     


Commissioner
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