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DECISION


The State Board of Nursing (“the Board”) has cause to discipline Tina Hudson (now known as Tina Woolsey) as a licensed practical nurse because she used her position as a staff nurse at Fordland Family Medical to falsely record two orders for a prescription medication in her personal medical file; because she took morphine sulfate from ten vials belonging to seven patients at James River Care Center and replaced it with water so that she could consume the morphine sulfate, even though she had no prescription; and because she pled guilty to seven counts of felony stealing relating to her theft of the morphine sulfate at James River.  
Procedure


On December 14, 2004, the Board filed a complaint seeking to discipline Hudson’s practical nurse license.  We served Hudson with our notice of complaint/notice of hearing by certified mail, with return receipt.  She did not respond to the complaint.  We held our hearing on 
May 23, 2005.  Assistant Attorney General Kimberly L. Muxlow represented the Board.  Neither Hudson nor anyone representing her appeared.  Our reporter filed the transcript on July 5, 2005.
Findings of Fact

1.
On June 1, 1983, the Board licensed Hudson as a practical nurse.  On March 5, 2004, Hudson changed her name with the Board to Tina Woolsey.  During the events set forth in these findings and up to the present, Hudson’s license was current and active.
2.
Fordland Family Medical (“Fordland”) employed Hudson as a part-time staff nurse.  Her employment dates included June 14, 2002, and August 6, 2003.  
3.
During her Fordland employment, Hudson received occasional medical treatment from Fordland’s health care providers.
4.
On June 14, 2002, Hudson documented and initialed on her Fordland chart that she was prescribed Trazadone, when she did not have a valid prescription for Trazadone.  No provider at Fordland had prescribed Trazadone for Hudson.
5.
On August 6, 2003, Hudson wrote in her own chart at Fordland that she was prescribed Trazadone, 50 mg. dose, with refills for one year.  Hudson initialed the entry.  
6.
Susan Knapp was a Fordland office assistant.  Jean Smith was a Fordland family nurse practitioner.  Hudson told Knapp that Smith had approved Hudson's Trazadone prescription, but did not have time to make a notation in Hudson's chart.  She asked Knapp to call in Hudson’s Trazadone prescription, with refills for one year, to a pharmacy in Rogersville, Missouri.
7.
Smith had not approved Hudson's prescription or refills.  No provider at Fordland had prescribed Trazadone for Hudson.
8.
Hudson was employed at James River Care Center, Inc. (“James River”), Springfield, Missouri, on January 29 and 30, 2004.
9.
On January 29, 2004, Hudson poured morphine sulfate from about ten vials into urine sample cups.  The morphine sulfate belonged to seven residents at James River.  She replaced the morphine sulfate with water.  Hudson kept the morphine sulfate for her personal consumption.  
10.
On January 30, 2004, the administrator of James River asked Hudson to submit to a drug screen.  On January 30, 2004, Hudson submitted a urine sample that tested positive for the presence of morphine.  Hudson did not have a valid prescription for morphine.
11.
Morphine sulfate is a Schedule I controlled substance.
12.
On August 19, 2004, the State filed a felony information against Hudson, using her name Woolsey, in the Circuit Court of Greene County, Missouri.  The information charged Hudson with seven counts of stealing morphine sulfate on January 29, 2004.  These were the same thefts as set forth in Finding of Fact 9.  
13.
On December 13, 2004, Hudson pled guilty to the seven counts of felony stealing. The court sentenced Hudson to seven years in the Department of Corrections on each count, sentences to run concurrently.  The court suspended execution of the sentences and placed Hudson on five years of probation.
Conclusions of Law


Section 621.045.1
 gives us jurisdiction of the complaint.  The Board has the burden to prove that Hudson has committed an act for which the law allows discipline.  Missouri Real Estate Comm'n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).

At the hearing, we admitted into evidence affidavits from witnesses at Fordland and James River; certified court records; and the Board’s first request for admissions (“Admissions”) 
to which Hudson failed to respond.  Under § 536.073.2, our Regulation 1 CSR 15-3.420(1), and Supreme Court Rule 59.01, the failure to answer a request for admissions establishes the matters in the request conclusively.  The party making the request is entitled to rely upon the facts asserted in the request, and no further proof is required.  Killian Constr. Co. v. Tri-City Constr. Co., 693 S.W.2d 819, 827 (Mo. App., W.D. 1985).  Such a deemed admission can establish any fact, or “application of the facts to the law, or the truth of the ultimate issue, or opinion or conclusion, so long as the opinion called for is not on abstract propositions of law.”  Briggs v. King, 714 S.W.2d 694, 697 (Mo. App., W.D. 1986). That rule applies to all parties, including those acting pro se.  Research Hosp. v. Williams, 651 S.W.2d 667, 669 (Mo. App., W.D. 1983).
Count I – Fordland 


Sections 335.066.2 allows discipline for:

(5) Incompetency, misconduct, gross negligence, fraud, misrepresentation or dishonesty in the performance of the functions or duties of any profession licensed or regulated by sections 335.011 to 335.096;
*   *   *


(12) Violation of any professional trust or confidence[.]
The Board contends that Hudson’s conduct at Fordland constitutes misconduct, misrepresentation, and dishonesty.  Misconduct is the willful doing of a wrongful act.  Grace v. Missouri Gaming Comm’n, 51 S.W.3d 891, 900-01 (Mo. App., W.D. 2001).  Misrepresentation is a falsehood or untruth made with the intent of deceit rather than inadvertent mistake.  Hernandez v. State Bd. of Regis’n for Healing Arts, 936 S.W.2d 894, 899 (Mo. App.,  W.D. 1997).  Dishonesty is a lack of integrity, a disposition to defraud or deceive.  WEBSTER'S THIRD NEW INTERNATIONAL DICTIONARY 650 (unabr. 1986).  
By her failure to respond to paragraphs 16 to 21 of the Admissions, Hudson admitted to the legal conclusions that her conduct at Fordland constitutes misconduct, misrepresentation, and dishonesty in the performance of the functions or duties required of her as a nurse.  Despite Hudson's admissions to these legal conclusions, the General Assembly and the courts have instructed us that we must:

make an independent assessment of the facts to determine whether cause for disciplining a licensee exists. . . .  But this impartiality would be compromised if the determination of cause was not a separately and independently arrived at determination by the Hearing Commission. 

Kennedy v. Missouri Real Estate Comm'n, 762 S.W.2d 454, 456-57 (Mo. App., E.D. 1988).  This pertains particularly to conclusions of law that a respondent not represented by counsel makes by failing to respond to a request for admissions.  We, therefore, independently apply the law to the facts that Hudson is deemed to have admitted.  

Hudson admits that Fordland employed her as a staff nurse.  It is a fair inference that her functions and duties as a staff nurse allowed her access to patient files, including her own.  Hudson used this access to make fraudulent entries into her own file to obtain prescription medication.  This constitutes misconduct, misrepresentation, and dishonesty, and there is cause for discipline under § 335.066.2(5).

Professional trust is the reliance on the special knowledge and skills that professional licensure evidences.  Trieseler v. Helmbacher, 168 S.W.2d 1030, 1036 (Mo. 1943).  It may exist not only between the professional and his clients, but also between the professional and his employer and colleagues.  Cooper v. Missouri State Bd. of Pharmacy, 774 S.W.2d 501, 504 (Mo. App., E.D. 1989).  “Violate” is defined as “to fail to keep[.]”  WEBSTER'S THIRD NEW INTERNATIONAL DICTIONARY 2554 (unabr. 1986).  Hudson’s employer trusted Hudson’s skills in 
regard to keeping medical files with honesty and integrity.  Hudson violated that trust and confidence, and there is cause for discipline under § 335.066.2(12).
Count II – James River


The Board contends that Hudson’s conduct at James River and her plea of guilty for that conduct constitute cause for discipline under § 335.066.2(1), (2), (5), (12), and (14), which allow discipline for:

(1) Use or unlawful possession of any controlled substance, as defined in chapter 195, RSMo, or alcoholic beverage to an extent that such use impairs a person's ability to perform the work of any profession licensed or regulated by sections 335.011 to 335.096;

(2) The person has been finally adjudicated and found guilty, or entered a plea of guilty or nolo contendere, in a criminal prosecution pursuant to the laws of any state or of the United States, for any offense reasonably related to the qualifications, functions or duties of any profession licensed or regulated pursuant to sections 335.011 to 335.096, for any offense an essential element of which is fraud, dishonesty or an act of violence, or for any offense involving moral turpitude, whether or not sentence is imposed;
*   *   *

(14) Violation of the drug laws or rules and regulations of this state, any other state or the federal government[.]
Section 195.202 provides:

1.  Except as authorized by sections 195.055 to 195.425, it is unlawful for any person to possess or have under his control a controlled substance.
Morphine sulfate is a salt of morphine.  As such it is a Schedule I controlled substance.  Section 195.017.2(3), RSMo Supp. 2004.  State v. Wiley, 522 S.W.2d 281, 293 (Mo. banc 1975).  

There is no question that Hudson possessed the morphine sulfate that she stole from James River.  In Hudson’s interview with the investigator, Robert Cirtin, she admitted to stealing 
the morphine sulfate that was prescribed for patients and taking it home for her personal consumption.  By her failure to respond to paragraphs 25 to 30 of the Admissions, Hudson admitted to stealing the morphine sulfate, having a positive drug screen for morphine, and not having a valid prescription for the morphine sulfate.  Further, § 620.151, RSMo Supp. 2004, provides that her positive drug screen for morphine establishes her possession unless she rebuts that inference:

For the purpose of determining whether cause for discipline or denial exists under the statutes of any board . . . within the division of professional registration, any licensee . . . that test[s] positive for a controlled substance, as defined in chapter 195, RSMo, is presumed to have unlawfully possessed the controlled substance in violation of the drug laws or rules and regulations of this state . . . unless he or she has a valid prescription for the controlled substance.  The burden of proof that the controlled substance was not unlawfully possessed in violation of the drug laws or rules and regulations of this state . . . is upon the licensee[.]
Because Hudson unlawfully possessed morphine sulfate, there is cause for discipline under 

§ 335.066.2(1) and (14). 
By failing to respond to paragraph 33 of the Admissions, Hudson admitted to pleading guilty to seven counts of felony stealing based on her taking the morphine sulfate from James River.   
Although we do not know in what capacity James River employed Hudson, the nature of her conduct is reasonably related to her qualifications, functions, and duties as a licensed practical nurse.  Section 335.046.2 requires good moral character as a qualification for a licensed practical nurse.  Stealing shows a lack of that qualification.  Section 335.016(9), RSMo Supp. 2004, provides that the functions and duties of a licensed practical nurse relate to performing patient care, “selected acts for the promotion of health and in the care of persons who are ill, 
injured, or experiencing alterations in normal health processes.”  Stealing medications belonging to others relates to patient care.  
Further, an essential element of felony stealing is dishonesty.  Section 570.030, RSMo Supp. 2004
 provides:

1.  A person commits the crime of stealing if he or she appropriates property or services of another with the purpose to deprive him or her thereof, either without his or her consent or by means of deceit or coercion.
Section 335.066.2(2) authorizes discipline against Hudson for her plea of guilty because stealing medications belonging to others relates to the qualification of good moral character and to the functions and duties that licensed practical nurses have for patient care and because dishonesty is an essential element of the crimes to which she pled guilty. 
If Hudson was employed as a nurse at James River, we would find cause to discipline for her conduct under § 335.066.2(5).  However, there is no evidence from which we can independently determine that Hudson was engaged in the functions and duties of a licensed practical nurse while working there.  By her failure to respond to paragraph 24 of the Admissions, she admits only that she was “employed” at James River.  There is no admission revealing in what capacity she was employed.  The other exhibits pertinent to her James River conduct reveal nothing other than that she was an “employee.”  Petitioner’s Exhibits 6 (Cone affidavit) and 7 (Cirtin affidavit).  By Hudson’s failure to respond to paragraph 34 of the Admissions, she admits that her James River conduct is cause for discipline under § 335.066.2(5), as well as under subdivisions (1), (12), and (14).  An unrepresented licensee’s acquiescent admission to a legal conclusion cannot prevent us from fulfilling our duty of independently determining whether the 
cited statutory provisions allow discipline on the facts admitted.  Kennedy v. Missouri Real Estate Comm'n, 762 S.W.2d at 456-57.  We find no cause for discipline under § 335.066.2(5) because there is no evidence that Hudson’s conduct took place in the performance of her functions and duties as a licensed practical nurse.  For the same reasons, we fail to find cause for discipline under subdivision (12).  Without knowing whether Hudson was employed in her professional capacity, we do not know whether her conduct constitutes a violation of “professional trust or confidence.”   
Summary


Hudson is subject to discipline under § 335.066.2(1), (2), (5), (12) and (14).

SO ORDERED on August 16, 2005.



________________________________



KAREN A. WINN 


Commissioner

	�Statutory references are to the 2000 Revised Statutes of Missouri, unless otherwise noted.


	�The 2004 amendment to § 570.030 did not affect subsection 1.  L.2004, S.B. 1211, § A.
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