Before the
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DIRECTOR OF DEPARTMENT 
)

OF PUBLIC SAFETY,
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)




)


vs.

)

No.  07-0047 PO



)

MATTHEW L. HOWELL,
)




)



Respondent.
)

DECISION


The Director of the Department of Public Safety (“the Director”) has cause to discipline Matthew L. Howell for misusing a Taser.
Procedure


 The Director filed a complaint.  Howell was personally served with our notice of complaint/notice of hearing and a copy of the complaint on April 26, 2007.  Howell answered the complaint.  We held the hearing on July 25, 2007.  Assistant Attorney General Theodore Bruce represented the Director.  Neither Howell nor anyone representing him appeared.  The case became ready for our decision when our reporter filed the hearing transcript on August 14, 2007.
Findings of Fact


1.
Howell holds a Class A peace officer license and did so while employed as a patrolman by the Kansas City Police Department (“the Police Department”) on August 10, 2004.

2.
The Taser X26 (“Taser”) is a device shaped like a handgun that contains a trigger, a cartridge, a battery, and a pair of prongs connected to the battery by 21-foot long electrical cords.  When the user pulls the trigger, the Taser fires the cartridge to propel the prongs into the person who is the target.  The Taser delivers a five-second electric charge, called a “stun” or a “shock,” through the prongs.  The user of the Taser can cause the stun to last longer by keeping the trigger depressed.  After the initial stun is over, the user can administer more stuns by depressing the trigger.  

3.
When a person receives a stun, there is a high probability that the person will fall over.

4.
When a person in handcuffs falls over from being stunned, there is a high probability that the fall will injure the person because the person cannot break the fall with his or her arms or hands.

5.
The Police Department set standards for use of the Taser that were in effect on August 10, 2004.  The Police Department couches its standards in terms of levels of resistance:
   
LEVEL II – PASSIVE RESISTANCE - The subject is not controlled by verbal direction, but is not preventing the officer from taking control. 
*   *   *

LEVEL III - ACTIVE RESISTANCE NON-ASSAULTIVE – The subject actively resists arrest in a defensive manner, but is not assaultive toward the officer (flight, pushing and pulling away).


6.
Effective April 7, 2004, the Police Department amended the standards to provide:
  

The Taser will not be used punitively or for purposes of coercion, or in an unjustified manner.  It is to be used only as a way of 
averting a potentially injurious or dangerous situation.  Any use of the taser in a punitive manner will subject the deploying officer to appropriate disciplinary action.

7.
Effective June 22, 2004, Special Order No. 04-14 amended Department Memorandum No. 04-7 by providing:


Effective immediately, the Taser will no longer be authorized at Level II Passive Resistance on the Situational Force Matrix.  The Taser will ONLY be authorized at Level III Active Resistance/Non-Assaultive or above.


Level III – Active Resistance/Non-Assaultive is defined as – The subject actively resists arrest in a defensive manner, but is not assaultive toward the officer (flight, pushing and pulling away).


8.
The Police Department trained Howell to use the Taser and notified him of the risks to its target persons and of the Police Department's standards for its use.

9.
At 1:37 a.m. on August 10, 2004, Howell and his partner, Patrol Officer Peek, responded to 19th and Chelsea to investigate a suspicious car and occupant.  They found a pickup truck in the middle of the street with its lights off.  Matthew J. Butt was in the driver’s seat.  When Howell approached the truck and asked Butt what was going on, Howell saw that the steering column was broken.

10.
When Howell tried to put handcuffs on Butt, Butt pulled away and began running.  Howell grabbed Butt’s legs, causing Butt to fall.  Peek grabbed Butt as he kicked, struggled, and tried to pull away again.

11.
Howell deployed his Taser.  The probes struck Butt in the back.  Peek handcuffed Butt’s hands behind his back and called for a wagon and a supervisor.

12.
Peek began to process the truck and to try to contact the truck’s owner.  

13.
Howell tried to maintain control of Butt, who was lying on the street.  Howell noticed that Butt appeared intoxicated.  Butt kept resisting by twisting and pulling his arms and trying to remove the Taser prongs from his back.  Howell thought that if Butt removed the prongs, Butt would get up to fight or flee.  Howell applied a second Taser shock and told Butt to keep his hands off the Taser prongs.

14.
Howell began to search Butt and take items out of his pockets.  As Howell tried to roll Butt onto his side, Butt began twisting his arms, pulling away, and trying to remove the Taser prongs from his back.  Howell applied a third Taser shock.  

15.
As Howell tried to roll Butt onto his side, Butt again tried pulling and twisting away.  Howell applied a fourth Taser shock.  Howell warned Butt that he would continue to apply the Taser shocks as long as Butt continued to try removing the Taser prongs.

16.
The wagon arrived, driven by Patrol Officer Easley.  Howell got Butt to stand and took him to Easley.  Butt was still handcuffed with his hands behind his back.  The Taser prongs were still in his back.  

17.
Butt kept saying that he would not get into the wagon without his hat and the knives.  Easley told Howell to apply another Taser shock.  Howell immediately applied the fifth Taser shock.  Butt yelled and fell down backwards.
Conclusions of Law


We have jurisdiction to hear the Director’s complaint.
  The Director has the burden of proving facts for which the law allows discipline.
  

I.  Commission of a Criminal Offense

The Director relies upon § 590.080.1(2), which authorizes discipline for a licensee who:

[h]as committed any criminal offense, whether or not a criminal charge has been filed[.]
The Director alleges in his complaint:


6.  On or about August 10, 2004, Respondent Howell had custody of a suspect named Matthew Butt for various crimes.  Respondent applied a taser to Mr. Butts [sic] to gain the compliance of Mr. Butt by applying electric shocks through the taser.


7.  Respondent used excessive force on Mr. Butts [sic] by applying the taser a fifth time when Mr. Butts [sic] was handcuffed and offering insufficient resistance to justify the force used, causing Mr. Butts [sic] to fall to the ground onto his handcuffed hands with no protection or restraint and, thus, likely to cause Mr. Butts [sic] unnecessary injury.  This act constituted assault in the third degree, § 565.070, RSMo, and demonstrated a reckless disregard for the safety of Mr. Butts [sic].

The Director has the burden of proving these allegations by a preponderance of the evidence.


For Howell’s conduct to constitute the crime of assault in the third degree, the Director must prove that it falls within one of the six different types of conduct set forth in § 565.070, RSMo 2000, which provides:


1.  A person commits the crime of assault in the third degree if:

(1) The person attempts to cause or recklessly causes physical injury to another person; or

(2) With criminal negligence the person causes physical injury to another person by means of a deadly weapon; or

(3) The person purposely places another person in apprehension of immediate physical injury; or

(4) The person recklessly engages in conduct which creates a grave risk of death or serious physical injury to another person; or

(5) The person knowingly causes physical contact with another person knowing the other person will regard the contact as offensive or provocative; or

(6) The person knowingly causes physical contact with an incapacitated person, as defined in section 475.010, RSMo, which a reasonable person, who is not incapacitated, would consider offensive or provocative.

The Director’s complaint must “specify the exact basis for any disciplinary action against the licensee” so that when a licensee is alleged to have violated a statute, the licensing authority must specify the exact statutory provision that renders the conduct illegal.
   This fulfills not only the due process requirement of adequately notifying the licensee of what he must defend himself against, but just as importantly notifies us of the exact basis of the Director’s charge.  

In this case, the complaint provides only a general cite to § 565.070, RSMo 2000.  The Director failed either to specify which of the six subdivisions under subsection 1 applies or to set forth the conduct using the same words as the applicable subdivision so that we can, by comparison with the statute, determine what the Director intends to prove.  Without notifying us which portion of § 565.070, RSMo 2000, criminalizes Howell’s conduct, finding for the Director requires us to determine, on the Director’s behalf, a legal theory that fits the facts the Director proved at the hearing.  For us to determine such for the Director would be to violate our legal 
responsibility to remain an “independent and impartial decisionmaking authority in disputes between agencies and those persons affected by their actions.”
  

Because the Director has failed to provide adequate notice of how Howell’s conduct constitutes third-degree assault, we cannot find any cause to discipline Howell under 
§ 590.080.1(2).
II.  Reckless Disregard for Butt’s Safety

The Director also relies upon § 590.080.1(3), which authorizes discipline for a licensee who:

[h]as committed any act while on active duty or under color of law that involves moral turpitude or a reckless disregard for the safety of the public or any person[.]
It is undisputed that Howell was on active duty when he applied the fifth Taser shock to Butt.  The allegation in complaint paragraph 7 that Howell’s conduct “demonstrated a reckless disregard for the safety of Mr. Butts [sic],” notifies us that the Director relies on the “reckless disregard” provision in the statute and not the “moral turpitude” provision.  


Because the term “reckless” is not defined in Chapter 590, we look elsewhere for guidance.
  Section 1.090, RSMo 2000, provides:  

Words and phrases shall be taken in their plain or ordinary and usual sense, but technical words and phrases having a peculiar and appropriate meaning in law shall be understood according to their technical import.  

At common law, the term “reckless” has a peculiar and appropriate meaning.  The Missouri Court of Appeals explained the definitions of various mental states in tort law as follows:
 

The Restatement [(Second) of Torts] spreads its definitions of tortious conduct along a spectrum of acts and consequences.  At one end of the spectrum is a person’s intentional conduct, at the other end, his negligent conduct.  A person intends an act if he desires to cause the consequences of his act or believes the consequences are substantially certain to result.  Restatement (Second) of Torts § 8A (1965).  As the certainty of the consequences decreases, the characterization of the person’s mental state shifts to reckless, Restatement, § 8A, Comment b, then to negligent.  Id.  Thus, a person is reckless, if he realizes or, from the facts which he knows, should realize there is a strong probability that harm may result, even though he hopes or expects his conduct will prove harmless.  Restatement § 500.  To commit an intentional tort, the person must not only commit the act, he must also intend to produce the resulting harm.  Restatement § 870, Comment b.  To be reckless, however, the person intends the act, but does not intend to cause the harm that results, Restatement, § 500, Comment f.  “[A] strong probability is a different thing from the substantial certainty without which [a person] cannot be said to intend the harm in which his act results.”  Id.

Recklessness differs from negligence also in kind.  A person is negligent, if his inadvertence, incompetence, unskillfulness or failure to take precautions precludes him from adequately coping with a possible or probable future emergency.  Restatement, § 500, Comment g.  To be reckless, a person makes a conscious choice of his course of action, “either with knowledge of the serious danger to others involved in it or with knowledge of the facts which would disclose the danger to any reasonable man.”  Id.  Recklessness also differs from that negligence which consists of intentionally doing an act with knowledge it contains a risk of harm to others.  To be reckless, a person must “recognize that his conduct involves a risk substantially greater in amount than that which is necessary to make his conduct negligent.  [The difference between reckless conduct and negligent conduct is a difference in degree of risk], but this difference of degree is so marked as to amount substantially to a difference in kind.”  Id.

Similarly, for purposes of the criminal law, § 562.016.4, RSMo 2000, provides:  

A person “acts recklessly” or is reckless when he consciously disregards a substantial and unjustifiable risk that circumstances exist or that a result will follow, and such disregard constitutes a gross deviation from the standard of care which a reasonable person would exercise in the situation. 

This is similar to the standard for gross negligence in various licensing statutes,
 which is equivalent to recklessness.
  Gross negligence is defined as “an act or course of conduct which demonstrates a conscious indifference to a professional duty.”
  “Gross” means “glaringly noticeable [usually] because of inexcusable badness or objectionableness <[gross] error>.”


The Director's evidence on reckless disregard consists of the Police Department's standards of care for Taser use and of expert opinion testimony regarding those standards and the probability of harm when applying the Taser to someone with his hands cuffed behind his back.  The only evidence of what was happening when Howell applied the fifth Taser shock is contained in Howell’s written statement, which the Director introduced into evidence, and in the video/audio tape taken from the patrol car’s camera.  Unfortunately, Butt, Howell, and Easley were just beyond the left edge of the camera’s field of vision.  There is no indication of Butt actively resisting in a defensive manner such as flight, pushing or pulling away.  We could hear words exchanged between Easley and Butt in which Butt states that he does not want to leave without his hat and knives.  Easley says something that sounds like, “Hit him again.”  Butt immediately yells and falls backwards into the camera’s field of vision and onto the ground.     

Howell made a written statement, dated May 23, 2005, in which he states:


The wagon then arrived driven by P.O. Easley, R-339.  I stood the subject up and escorted him to meet P.O. Easley.  A short time later the subject stated he wasn’t going anywhere without his stuff.  I then heard P.O. Easley state “Lite him up”.  I immediately activated the taser due to the totality of the subject’s previous actions of being cuffed and still actively resistive, and the fact that the last time the subject was standing he pulled away, ran and fought with Police Officers, and that he had just stated he wasn’t going to go.  I believed the subject was still in an actively resistive 
state, and that P.O. Easley saw something that I had not.  I further believed not deploying the taser might have potentially resulted in an officer safety issue.  I turned the taser off as the subject began to fall, thinking that his muscles would relax and it would cushion his fall.  The subject then fell without sustaining any observable injury.  


Butt’s conduct clearly falls within the description of passive resistance in Level II (“The subject is not controlled by verbal direction, but is not preventing the officer from taking control.”) for which the Police Department's standards prohibit the use of the Taser.  Butt’s resistance did not rise to Level III (“The subject actively resists arrest in a defensive manner, but is not assaultive toward the officer (flight, pushing and pulling away)”), for which the standards allow Taser use.


This was the opinion also of the Director's expert:


Q   Do you believe there was any justification for the use of the taser that we saw on Exhibit 4, the videotape, either under your policies or under the laws of Missouri?

A   I do not see any justification for that fifth taser.  It’s just under totality of circumstances, three officers there, person handcuffed, he's not moving, he’s just moving his lips, his mouth, and under Graham v. Connor[
] that was not reasonable in the totality of circumstances.  There’s other things they could have done.  

THE COURT REPORTER:  I'm sorry?  Under Graham versus?  

THE WITNESS:  Connor, Supreme Court decision.  Everything we do has to be reasonable in totality of the circumstances.  And taking all the circumstances in play with three officers there, the person is handcuffed, he’s not moving, he’s not fighting, he’s not kicking, he’s standing, he’s arguing, talking 
about his hat and his knives, and for whatever reason Officer Easley said hit him again.  For whatever reason Howell pulled the trigger and hit him again, and they allowed this person to fall to the ground.
The expert also testified as to the probability of harm:


Q   Was there any -- were there any dangers or potential dangers to Mr. Butt in using the taser at that time?

A   He was handcuffed.  Once we handcuff an individual by training we become caregivers, and by being handcuffed and tased and nobody to support him there’s a high probability that he would fall.  And when you fall and you’re handcuffed, there’s a high probability you could injure yourself.  

Q   In this case, is that, in fact, what happened with Mr. Butt?

A   He was tased.  There was no officer to hold him up because they let go and he did fall.  He fell.  He ended up on his back with the handcuffs behind him.  That's very painful.  That's kind of an indication of how intoxicated this person was because he wasn't complaining about the pain but that hurt.

Q   Is that part of the reason why the use of force under the circumstances was inappropriate was number one because he was handcuffed and number two because there was no attempt to protect him from being harmed if he fell?

A   That and the fact that he was not doing anything that could be construed in my opinion as being injurious or dangerous to the other officers.  He was handcuffed.  There [were] three other officers there. 


Butt’s earlier Level III resistance does not justify Howell’s use of the fifth Taser shock.  The circumstances show that Easley wanted the shock delivered to obtain Butt’s compliance with Easley’s directive to get into the wagon.  Butt was telling Easley why he was not complying, but there is no evidence to indicate that Butt was engaging in Level III resistance.  Further, there is no evidence that Howell’s releasing the trigger immediately upon delivering the fifth shock would somehow allow Butt to protect himself from harm.  First, there is no evidence 
that releasing the trigger would allow Butt’s muscles to relax or that such relaxation would reduce the risk of harm from the fall.  Second, the probable risk of harm came from the fact that Butt could not use his arms or hands, which Howell had cuffed behind Butt’s back, to cushion the fall.  Any relaxation of Butt’s muscles did him little good without the use of his arms and hands.


We conclude that there is cause to discipline Howell under § 590.080.1(3) for the fifth Taser shock because he knew or should have known that there was a probability that using the Taser would harm a person in Butt’s circumstances and because it constituted a gross violation of the Police Department's standards for use of the Taser. 
Summary


There is cause to discipline Howell under § 590.080.1(3).

SO ORDERED on September 13, 2007.



________________________________



TERRY M. JARRETT     


Commissioner

	�Ex. 6 at 3-4.


	�Department Memorandum No. 04-7 (dated 04/07/2004).  The Director did not have a copy of the appropriate page of the memorandum to mark as an exhibit, so William Conroy, one of the Director’s expert witnesses, read the policy into the record from his own copy.  (Tr. at 44-45.)  The emphasis appears to be from the original.


	�Ex. 7.


�Section 590.080.2.  Statutory references are to the 2006 Supplement to the Revised Statutes of Missouri, unless otherwise indicated.  


�Missouri Real Estate Comm'n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).  


	�The Director alleges in ¶ 9, “As used in § 590.080.1 RSMo, the phrase ‘committed any criminal act’ includes a person who has pleaded guilty to, been found guilty of, or been convicted of any criminal offense and the Director has cause to discipline any peace officer who has pleaded guilty to, been found guilty of, or been convicted of any criminal offense.  11 CSR 75-13.090(2)(A) and 11 CSR 75-13.090(3)(C).”  We disregard ¶ 9 as superfluous because the Director presented no evidence of any criminal proceeding against Howell.


	�State Bd. of Nursing v. Berry, 32 S.W.3d 638, 642 (Mo. App., W.D. 2000).


	�Sander v. Missouri Real Estate Comm'n, 710 S.W.2d 896, 901 (Mo. App., E.D. 1986) (emphasis added); 1 CSR 15-3.350(2)(A)4.


	�State Tax Comm'n v. Administrative Hearing Comm'n, 641 S.W.2d 69, 75 (Mo. banc 1982).


	� We set forth here the analysis of “reckless disregard” that we used in Director of Public Safety v. Wright, No 06-0082 PO at 8-9 (Sept. 20, 2006)


	�Farm Bureau Town & Country Ins. v. Turnbo, 740 S.W.2d 232, 234-35 (Mo. App., E.D. 1987) (footnote omitted).


	�See e.g., §§ 326.130.2(5), 327.441.2(5), 331.060.2(5), RSMo 2000.


	�Duncan v. Missouri Bd. for Architects, Prof’l Eng’rs and Land Surveyors, 744 S.W.2d 524, 533 and n.6 (Mo. App., E.D. 1988).  


	�Id at 533.


	�MERRIAM-WEBSTER’S COLLEGIATE DICTIONARY 551 (11th ed. 2004).


	�Ex. 10 at 1-2.


	�Tr. 46-47.


	�Graham v. Connor, 490 U.S. 386, 109 S.Ct. 1865, 104 L.Ed.2d 443, 57 USLW 4513 (1989), established the legal standard for analyzing excessive use of force claims brought under 42 U.S.C. § 1983.  The witness is apparently referring to the part of the decision defining “reasonable”:  “As in other Fourth Amendment contexts, however, the ‘reasonableness’ inquiry in an excessive force case is an objective one: the question is whether the officers' actions are ‘objectively reasonable’ in light of the facts and circumstances confronting them, without regard to their underlying intent or motivation.”  Id., 109 S.Ct. at 1872.


	�Tr. at 42-43.
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