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)




)
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)




)
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)
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)




)



Intervenor.
)

DECISION 

Hospital Association Team (“HAT”) is entitled to a refund of its overpayment of workers’ compensation tax for 2004 in the amount of $24,237, plus interest.  
Procedure


HAT filed a complaint on April 6, 2006, citing the Director of Revenue’s (“the Director”) failure to act on its workers’ compensation tax refund claim, which it considered as a denial of the claim.  On July 20, 2006, the Division of Workers’ Compensation (“the Division”) filed a motion to intervene.  We granted the motion on August 14, 2006.  

The parties filed a joint stipulation of facts on November 6, 2006, and a first amended joint stipulation of facts on November 15, 2006.  Richard D. Watters, with Lashly & Baer, P.C., 
represents HAT.  Senior Counsel Wood Miller represents the Director.  Assistant Attorney General Sarah E. Ledgerwood represents the Division.  HAT filed the last written argument on January 24, 2007.  
Findings of Fact

1. HAT is a Missouri not-for-profit corporation organized for the purpose of operating group self-insurance trusts to provide for payment of workers’ compensation benefits and obligations under the Missouri Workers’ Compensation Law for the employees of HAT’s members.  The Division approved HAT as a self-insurer effective January 1, 2003.  
2. For calendar year 2004, the Director assessed HAT an estimated premium tax of $62,227 for the workers’ compensation administrative tax (“workers’ compensation tax”). 
3. HAT paid $62,228 in workers’ compensation tax to the Director in four equal quarterly installments.  HAT’s payments for calendar year 2004 were deposited in the fund.  
4. The amount actually due for 2004 was $37,991.
5. HAT’s payment of $62,228 to the Director resulted in an overpayment of 2004 workers’ compensation tax in the amount of $24,237.  
6. The workers’ compensation tax rate for 2005 was 0%.  No workers’ compensation tax was assessed for 2005.  
7. The workers’ compensation tax rate for 2006 was 0%.  As of the date of the parties’ first amended stipulation, no workers’ compensation tax had been assessed for 2006.  
8. The workers’ compensation tax rate for 2007 is 1%.  As of the date of the parties’ first amended stipulation, no workers’ compensation tax had been assessed for 2007.  
9. HAT’s 2004 overpayment has not been credited against workers’ compensation tax for 2005 or 2006, and as of the date of the parties’ first amended stipulation, HAT’s 2004 
overpayment had not been credited against workers’ compensation tax for 2007.  The 2004 overpayment has not been refunded to HAT.  
10. On June 27, 2005, HAT’s executive director wrote a letter to the Missouri Department of Revenue requesting that the overpayment of workers’ compensation tax for 2004 be refunded.  The Director did not respond to the letter.   
11. On December 2, 2005, HAT’s attorney wrote a letter to the Director and to the Division, requesting that the overpayment of workers’ compensation tax for 2004 be refunded, and noting that there had been no response to the previous written communication.  Neither the Director nor the Division responded to the letter.  
12. On January 6, 2006, HAT’s attorney wrote another letter to the Director and to the Division, attaching a copy of the previous letter of December 2, 2005, and noting that there had been no response to the previous written communication.  Neither the Director nor the Division responded to the letter.  
13. On February 24, 2006, HAT’s attorney wrote another letter to the Director, attaching copies of the previous correspondence, and stating:  “If you fail to respond within fifteen (15) days of your receipt of this letter [which was sent by certified mail], we will assume that by your past and current silence you have made the decision to deny HAT’s request.”  The Director did not respond to the letter.  
Conclusions of Law

I.  Jurisdiction

Section 621.050.1
 gives this Commission jurisdiction over appeals from the Director’s decisions and assessments.  The Director failed to respond to HAT’s repeated requests, even 
when HAT expressly stated that the Director’s failure to respond would be considered a denial.  The Director argues:  

It does not follow, nor is it logical to conclude, that non-response is a “denial” when there is an absence of authority to refund an overpayment.  When no statute provides for a refund of an overpayment (and does not provide for a credit to be applied to the following year), the non-response is compliance with the statute.  

In 1999, the Missouri Court of Appeals, Western District, plainly stated:  

An administrative agency’s failure to act may constitute a decision denying a claim.  Petitioners argue that they filed a refund claim in August 1995, but that the Director has failed to act on it.  The Director, by failing to act on Petitioner’s refund claim, has effectively refused to consider and has denied the claim.[
]  

The Director’s failure to respond to HAT’s refund request was a denial of the refund claim, and we have jurisdiction under § 621.050.1.  

The Division argues that we do not have jurisdiction over it even though it moved to intervene in this action.  The Division argues:  

Intervenor-Respondent moved to intervene in this matter for the sole purpose of explaining its role in the Workers’ Compensation Fund and assessment of the Workers’ compensation tax.  Intervenor- Respondent’s intervention in this case should not be read to create broad jurisdiction that does not otherwise exist by statute.  

However, a party that intervenes “fully submits [it]self” to the jurisdiction of the tribunal.
  We have jurisdiction over HAT’s appeal from the Director’s denial of its refund claim, and we have jurisdiction over the Division to the extent that it has intervened in this action.  
II.  Workers’ Compensation Tax Refund

Section 287.690 imposes a premium tax on workers’ compensation insurance carriers and self insurers.  Section 287.710, RSMo Supp. 2006, provides:  


1.  Every [workers’ compensation] insurance carrier or self-insurer, on or before the first day of March of each year, shall make a return, verified by affidavit of its president and secretary or other chief officers or agents, to the director of the department of insurance, stating the amount of all such gross premiums or deposits and credits during the year ending on the thirty-first day of December, next preceding. 

2.  The amount of the tax due for each calendar year shall be paid in four approximately equal estimated quarterly installments, and a fifth reconciling installment.  The first four installments shall be based upon the application of the current calendar year’s tax rate to the premium for the immediately preceding taxable year ending on the thirty-first day of December, next preceding.  The quarterly installments shall be made on the first day of March, the first day of June, the first day of September and the first day of December.  Immediately after receiving certification from the director of the department of insurance of the amount of tax due from the various companies or self-insurers, the director of revenue shall notify and assess each company or self-insurer the amount of . . . the estimated quarterly installments to be made for the calendar year.  If the amount of the actual tax due for any year exceeds the total of the installments made for such year, the balance of the tax due shall be paid on the first day of June of the year following, together with the regular quarterly payment due at that time.  If the total amount of the tax actually due is less than the total amount of the installments actually paid, the amount by which the amount paid exceeds the amount due shall be credited against the tax for the following year and deducted from the quarterly installment otherwise due on the first day of June. 

(Emphasis added).  There is no dispute that HAT paid more tax than it owed for 2004, and there was no tax for the following year against which to credit the excess.  HAT acknowledges that 
§ 287.710 does not address what happens to excess tax payments after one year.  The Director and the Division suggest that the tax must be credited to succeeding years if there is no tax due in the year following the excess.  However, § 287.710 expressly provides that the excess “shall be credited against the tax for the following year[.]”(Emphasis added).  Section 287.710 does not state that if there is no tax in the “following year,” the excess shall be credited against tax for the next succeeding year.  
HAT argues that “[t]he obvious answer is that if the State has no right to retain the monies, it must refund them.”  In the absence of statutory authority, taxes voluntarily, although erroneously paid, cannot be refunded.
  HAT relies on the general refund provision set forth in 
§ 136.035.1:  
The director of revenue from funds appropriated shall refund any overpayment or erroneous payment of any tax which the state is authorized to collect.  The general assembly shall appropriate and set aside funds sufficient for the use of the director of revenue to make refunds authorized by this section or by final judgment of court.  

(Emphasis added).  
The Director argues that § 136.035.1 does not apply because § 287.710 is a specific provision as to the workers’ compensation tax and is therefore controlling.  The canon of statutory construction that the specific statute controls over the general applies when there is a repugnancy between the two.
  We see no repugnancy because § 287.710 provides that an overpayment shall be credited against tax for the following year.  If there is no tax for the following year, § 136.035.1 allows the taxpayer to claim a refund, as it did in this case.  The Director also argues that the legislature knew how to provide for refunds of specific taxes when that was its intent, including the deductible option surcharge,
 income tax,
 and sales tax.
  The Director quotes Fidelity Security Life Ins. Co. v. Director of Revenue, 32 S.W.3d 527, 529 
(Mo. banc 2000): 

When the General Assembly intends a carry-over of a deduction, exemption or credit, it includes language to that effect, and no such language is present in section 376.745.1.  

However, the Director’s written argument brackets the quotation as follows:  

When the General Assembly intends a [refund], it includes language to that effect, and no such language is present in section [287.710.2].  

The Director’s bracketing takes the quotation out of context and ignores the general refund provision set forth in § 136.035.1.  The goal of statutory analysis is to ascertain the intent of the legislature, as expressed in the words of the statute.
  This goal is achieved by giving the language used its plain and ordinary meaning.
  An overpayment is a discharge of an obligation in excess of what is owed.
  Section 136.035.1 allows a refund of an overpayment of “any tax which the state is authorized to collect,”
 which includes the workers’ compensation tax.  


The Division argues that the workers’ compensation tax must be deposited to the credit of the Workers’ Compensation Fund,
 and that the Division: 

has not made arrangements through budgeting or appropriations for refunds as there is no statutory support for such action.  Refunds would cause cash flow problems, including but not limited to, the ability of the fund to provide the moneys that have been appropriated to the Division and other state agencies and thus result in the inability of the Division to fulfill its statutory obligations.  

The Division complains that Chapter 287 contains no authority by which the Division may give a refund and that Chapter 287 is the only authority by which the Division may act.  However, 
§ 136.035.1 provides that the General Assembly shall appropriate and set aside funds sufficient for the use of the Director to make refunds authorized by § 136.035.1.  Section 136.035.1 applies to “any tax which the state is authorized to collect[.]”  We must order the refund as § 136.035.1 requires.  


The Division argued that this case could become moot if HAT pays tax and is entitled to a credit in 2007.  There is nothing in the record as to HAT’s tax for this year, and no party has made a motion to supplement the record.  As we have already stated, § 287.710 provides that an overpayment shall be credited against tax for the “following year,” and there was no tax for the “following year” against which to credit the tax.  We must apply § 136.035.1 and order the refund.  HAT is entitled to interest.
  
Summary

HAT is entitled to a refund of its overpayment of workers’ compensation tax for 2004 in the amount of $24,237, plus interest.  

SO ORDERED on April 9, 2007.



________________________________



JUNE STRIEGEL DOUGHTY 



Commissioner
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