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DECISION


The State Board for Respiratory Care (“the Board”) has cause to discipline Mark A. Horton because he failed to provide documentation of his continuing education credits to the Board. 
Procedure


 The Board filed a complaint seeking to establish cause to discipline Horton.  We served Horton with our notice of complaint/notice of hearing and a copy of the complaint on June 24, 2006, by certified mail.  Horton did not respond to the complaint.  We held our hearing on September 12, 2007.  Assistant Attorney General William E. Roberts represented the Board.  Neither Horton nor anyone representing him appeared.  This case became ready for our decision when Horton's written argument was due on November 21, 2007.  
Findings of Fact


1.
The Board previously licensed Horton as a respiratory care practitioner.  After the Board renewed Horton’s license for the 2004-2006 renewal period, the Board suspended Horton’s license under § 324.010
 for failure to pay state income tax or failure to file state income tax returns.  Also, Horton’s license is presently expired for not having been renewed after the 2004-2006 renewal period.

2.
The Board received Horton's application to renew his license for the period of August 1, 2004, to July 31, 2006 (“the renewal application”).  Horton signed and dated the renewal application “7/8/2004.”  


3.
Immediately above Horton’s signature, the form contains the following certificate:

By signing this renewal form, I hereby certify that I have earned the twenty-four hours of continuing education credit required for renewal within the allowable time frame.


4.
The back of Horton’s application states:

IMPORTANT INFORMATION REGARDING CEU’S REQUIREMENTS …
1.
As a condition for renewal of a license, during each licensure period respiratory care practitioners are required to complete twenty-four (24) hours of approved continuing education in the practice of respiratory care.  For the current renewal, licensed respiratory care practitioners must have earned twenty-four (24) hours of board-approved continuing education during the period August 1, 2002 to July 31, 2004.  For the renewal in 2006, twenty-four (24) hours of board-approved continuing education must be earned during the period August 1, 2004 to July 31, 2006.


EXEMPTION – 4 CSR 255-4.010 (1) “The licensee is exempt from continuing education requirements for the first renewal period after initial licensing.”  Those licensees who 
were licensed for the first time after July 31, 2002 are exempt from continuing education requirements for this renewal only.


5.
The Board renewed Horton’s license relying upon his certification that he had earned 24 hours of continuing education credits.   

6.
Licensed respiratory care practitioners do not submit proof of attendance at continuing education courses with their applications.  The Board randomly selects licensees for audits to determine whether the selected licensees have complied with the continuing requirements.

7.
When the Board selects a licensee for a random audit, the Board attempts to notify the licensee by letter.  For the 2004-2006 renewal cycle, the Board randomly selected Horton for an audit.

8.
On or about November 30, 2004, the Board sent a letter to Horton at his last known address notifying Horton that he had been selected to submit a report form, along with copies of the certificates from his continuing education courses, to the Board no later than December 30, 2004.

9.
The Board’s November 30, 2004, letter to Horton was returned unclaimed.

10.
On March 17, 2005, the Board’s investigator, James McMullin, personally served Horton with a subpoena directing him to appear before the Board on April 26, 2005, “to review your compliance with continuing education requirements as concerns your 2004-2006 license, in accordance with the audit conducted November, 2004.”


11.
Horton did not appear before the Board on April 26, 2005, and has never provided proof of the continuing education credits that he claimed to have completed on his renewal application.
Conclusions of Law


We have jurisdiction to hear the complaint.
  The Board has the burden to prove facts for which the law allows discipline.
  

Sections 334.800 to 334.930 comprise the “Respiratory Care Practice Act.”  Section 334.880
 provides:


1.  A license issued pursuant to sections 334.800 to 334.930 shall be renewed biennially, except as provided in sections 334.800 to 334.930.  The board shall mail a notice to each person licensed during the preceding licensing period at least thirty calendar days prior to the expiration date of the license.  The board shall not renew any license unless the licensee shall provide satisfactory evidence of having complied with the board's minimum requirements for continuing education.
The Board’s regulation 4 CSR 255-4.010, now located at 20 CSR 2255-4.010, comprises its continuing education requirements.  Section (1) provides:

As a condition for renewal of a license, all respiratory care practitioners are required to complete twenty-four (24) hours of approved continuing education in the practice of respiratory care as defined by section 334.800(11), RSMo in the continuing education reporting period preceding renewal of the license.  The continuing education reporting period is the twenty-four (24)-month period beginning on August 1 of even numbered years and ending on July 31 of even numbered years. . . .
I.  Fraud, Deception or Misrepresentation

The Board cites § 334.920.2(3), which allows discipline for:
[u]se of fraud, deception, misrepresentation or bribery in securing any certificate of registration or authority, permit or license issued pursuant to sections 334.800 to 334.930 or in obtaining permission to take any examination given or required pursuant to sections 334.800 to 334.930[.]

Fraud is an intentional perversion of truth to induce another to act in reliance upon it.
  Deception is the act of causing someone to accept as true what is not true.
 A misrepresentation is a falsehood or untruth made with the intent of deceit rather than inadvertent mistake.
  

Failing to produce records is not the same as failing to complete the continuing education requirement.  The only proof offered by the Board is that Horton failed to produce the documentation.  The Board offered no proof that Horton did not complete the education, and Horton states on his renewal application that he did complete the education.  Horton’s failure to respond to the Board’s demand that he produce the documentation is insufficient to support the inference that he did not earn the continuing education credit.  The Board has already suspended his license for income tax related issues, and he has allowed his license to expire by failing to renew it after the 2004-2006 renewal period.  It is as likely that Horton’s failure to produce documentation is a result of his lack of interest in keeping up his license as it is that he did not earn the credits.  There is no other evidence that Horton did anything fraudulent or deceptive in securing his license renewal. 

The Board relies upon 4 CSR 255-4.010(10), now located at 20 CSR 2255-4.010(11), which provides:

Violation of any provision of this rule shall be deemed by the board to constitute misconduct, fraud, misrepresentation, dishonesty, unethical conduct or unprofessional conduct in the performance of the functions or duties of a respiratory care practitioner depending on the licensee’s conduct. . . .
The law imposes upon us the power and duty to make an independent assessment of the facts and the legal conclusions to be drawn therefrom.
  The Board cannot bootstrap its case with the regulation’s self-proclaimed legal presumption to substitute for what the Board lacks in evidence.  


The Board did not meet its burden to prove that there is cause for discipline under 
§ 334.920.2(3).

II.  Violations of Laws

The Board cites § 334.920.2(6), which allows discipline for:

[v]iolation of, or assisting or enabling any person to violate, any provision of sections 334.800 to 334.930 or any lawful rule or regulation adopted pursuant to sections 334.800 to 334.930[.]

By failing to submit the required documentation pursuant to the Board’s audit, Horton violated the following provisions of 4 CSR 255-4.010, now located at 20 CSR 2255-4.010:

(2) . . .  The renewal form shall not be considered complete until all of the required information has been received by the board.  The licensee shall not submit the record of continuing education attendance to the board except in the case of a board audit.
*   *   *

(8) Upon request of the board, the licensee shall provide all documentation of completion of continuing educational activities. . . .[
]  
There is cause to discipline Horton under § 334.920.2(6) for these violations.
III.  Mistaken Issuance of Certificate


Section 334.920.2(11) allows discipline for: 
[i]ssuance of a certificate of registration or authority, permit or license based upon a material mistake of fact[.]

“Material” means “having real importance or great consequences.”
  Horton’s compliance with the Board’s continuing education requirements is a necessary prerequisite for the Board’s renewal of his license.
  That requirement makes Horton’s representation that he had completed his continuing education requirements material to the issuance of his license renewal.  

The mistake of “fact” that the Board relied upon, though, is that Horton earned the 24 hours of continuing education credit.  As we already explained in regard to § 334.920.2(3), the evidence is insufficient to show that Horton did not earn the required continuing education credits.  Therefore, the Board fails to show that it was mistaken in its conclusion that Horton earned the credits.  There is no cause to discipline Horton under § 334.920.2(11).
Exemption

4 CSR 255-4.010(1), now located at 20 CSR 2255-4.010(1), provides in part:

The licensee is exempt from continuing education requirements for the first renewal period after initial licensing.

The Board met its burden of proof as to the cause for discipline set forth in § 334.920.2(6).  It is Horton’s burden to show that he comes within any exemptions to the laws on continuing education requirements.  Horton did not appear at the hearing, and there is nothing in the Board’s evidence at the hearing to show that Horton comes within this exemption.  
Summary


There is cause to discipline Horton under § 334.920.2(6).

SO ORDERED on December 18, 2007.



________________________________



JUNE STRIEGEL DOUGHTY     


Commissioner
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