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DECISION

The Director of the Department of Public Safety (“the Director”) has cause to discipline Robert K. Horn because he committed the criminal offense of driving while intoxicated.  

Procedure


On March 20, 2008, the Director filed a complaint seeking cause to discipline Horn’s peace officer license.  On March 25, 2008, we served Horn by certified mail with our notice of complaint/notice of hearing and a copy of the complaint.  Horn did not respond to the complaint.  On September 8, 2008, we held a hearing.  Assistant Attorney General Christopher R. Fehr appeared for the Director.  Neither Horn nor any representative appeared.  The reporter filed the hearing transcript on September 17, 2008.
Findings of Fact

1. Horn holds a peace officer license that was current and active on August 4, 2007.
2. On August 4, 2007, a State Highway Patrol officer stopped Horn for several moving traffic violations in Cole County.  Horn smelled of intoxicants, was unsteady on his feet, and had slurred speech and bloodshot and glassy eyes.  Horn performed poorly on field sobriety tests.  Horn had a blood alcohol concentration of .155 percent.
3. On August 20, 2007, the Prosecuting Attorney of Cole County filed an Information against Horn charging that Horn committed the Class B misdemeanor of driving while intoxicated.

4. On November 30, 2007, Horn, represented by counsel, pled guilty to the charge in the Information.  On January 4, 2008, the court fined Horn $500.  

Conclusions of Law


We have jurisdiction to hear the Director’s complaint.
  The Director has the burden of proving facts for which the law allows discipline.


Section 590.080.1(2) authorizes the Director to discipline any licensee who has “committed any criminal offense, whether or not a criminal charge has been filed[.]”  An offense is “any felony, misdemeanor, or infraction.”
  A Class B misdemeanor is a crime.
  Section 577.010
 makes the first offense of driving while intoxicated a Class B misdemeanor:

1.  A person commits the crime of “driving while intoxicated” if he operates a motor vehicle while in an intoxicated or drugged condition.
2.  Driving while intoxicated is for the first offense, a class B misdemeanor. . . .
A person is in an intoxicated condition “when he is under the influence of alcohol, a controlled substance, or drug, or any combination thereof.”
  Therefore, the first offense of driving while intoxicated is a “criminal offense” under § 590.080.1(2).  

I.  Proof by Collateral Estoppel

The Director proved that Horn committed the criminal offense of driving while intoxicated by offering into evidence certified records of the Circuit Court of Cole County showing that Horn entered a plea of guilty to the charge of driving while intoxicated and was sentenced to pay a fine of $500.  The imposition of sentence is a final judgment.
 
Horn’s conviction of violating § 577.010 estops Horn from offering any proof in a subsequent civil proceeding, such as ours, that he did not commit the acts for which he was convicted.
   

Collateral estoppel, a.k.a. issue preclusion, “precludes relitigation of an issue previously decided and incorporated into an earlier judgment.”  For an issue in the present action to be precluded by the doctrine of collateral estoppel:  (1) it must be identical to an issue decided in a prior adjudication; (2) the prior adjudication must have resulted in a judgment on the merits; (3) the party against whom the doctrine is being asserted must have been a party or was in privity with a party to the prior adjudication; and, (4) the party against whom the doctrine is asserted must have had a full and fair opportunity to litigate the issue in the prior adjudication.[
]
Horn’s conviction meets the four requirements for application of collateral estoppel.  First, the Director is trying to establish the same criminal act for disciplining Horn’s license as the Information charged.  Second, the criminal proceeding resulted in a judgment on the merits 
when the court imposed sentence.
  Third, Horn is the person convicted in the criminal proceeding.  

The fourth requirement is particularly important in cases of offensive non-mutual collateral estoppel.  “The principle of non-mutual collateral estoppel, as adopted in Missouri, permits use of a prior judgment to preclude relitigation of an issue even though the party asserting collateral estoppel was not a party to the prior case.”
  “[O]ffensive collateral estoppel normally involves the attempt by a plaintiff to rely on a prior adjudication of an issue to prevent the defendant from challenging a fact necessary to the plaintiff’s case and on which the plaintiff carries the burden of proof.”
  In this case, the Director, who was not a party to the criminal case, attempts to prevent Horn from denying the conduct that he admitted to in court and that served as the basis for his criminal conviction.  Missouri gives collateral estoppel effect to final judgments of conviction based on guilty pleas because Missouri's rules of criminal procedure ensure that courts accept guilty pleas only under appropriate circumstances, including finding that the defendant is mentally competent, that the plea is freely and voluntarily given, and that a factual basis exists for the plea.
  Even though we do not have a transcript of the guilty plea proceedings, the record shows that Horn was represented by counsel, and we may presume, when there is no evidence to the contrary, that the court accepting the plea did so according to the law.
  Horn has made no allegation and presented no evidence to the contrary.  Also, the judicial system's interest in consistent judgments in criminal proceedings and subsequent civil actions involving the same facts does not automatically give way when a plea of guilty is 
entered.
  Even in cases in which the prior proceeding was civil, the Missouri Supreme Court found it fair to allow the use of offensive non-mutual estoppel when it estopped an attorney in her Missouri disciplinary proceedings from re-litigating facts established in federal court disciplinary actions.

Therefore, we find it fair and equitable to apply collateral estoppel based on Horn’s judgment of conviction in Cole County.

II.  Proof by the Director’s Regulation

We based our finding that Horn committed a crime on his conviction.  However, in the complaint, the Director asserts an additional basis for concluding that Horn committed that offense.  The Director contends that Regulation 11 CSR 75-13.090(2)(A) requires us to interpret the language “committed any criminal offense” in § 590.080.1(2) to include a person who has pled guilty to the offense.  The regulation provides:

(2) As used in section 590.080.1, RSMo:


(A) The phrase has “committed any criminal offense” includes a person who has pleaded guilty to, been found guilty of, or been convicted of any criminal offense.

In addition, the Director cites § (3)(C) of the regulation, which provides:

(3) Pursuant to section 590.080.1(6), RSMo, the Director shall have cause to discipline any peace officer licensee who:

*   *   *


(C) Has pleaded guilty to, been found guilty of, or been convicted of a criminal offense, whether or not a sentence has been imposed.

We reject both instances of the Director’s reliance on Regulation 11 CSR 75-13.090.  First, 11 CSR 75-13.090(3)(C) does not apply because the Director did not cite § 590.080.1(6) as 
a basis for disciplining Horn.  Second, 11 CSR 75-13.090(2)(A) cannot define the terms of 
§ 590.080.1(2) because the Director had no authority to promulgate 11 CSR 75-13.090.  We have set forth our rationale for this conclusion in a number of our previous decisions and choose not to repeat it here.
  In 2007, the General Assembly amended § 590.190 to provide, “The Director is authorized to promulgate rules and regulations to implement the provisions of this chapter.”
  However, the regulation in question was promulgated before that amendment.
Summary


There is cause to discipline Horn under § 590.080.1(2).

SO ORDERED on October 7, 2008.



________________________________



NIMROD T. CHAPEL, JR.       


Commissioner

�Section 590.080.2.  Statutory references are to RSMo Supp. 2007, unless otherwise noted.


�Missouri Real Estate Comm'n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).  


�Section 556.061(19).  


�Section 556.016, RSMo 2000.


�RSMo 2000.


�Section 577.001.3.


�Yale v. City of Independence, 846 S.W.2d 193, 194 (Mo. banc 1993).


	�Carr v. Holt, 134 S.W.3d 647 (Mo. App.,  E.D. 2004).


	�Johnson v. Missouri Dept. of Health and Senior Services, 174 S.W.3d 568, 580 (Mo. App., W.D. 2005) (citations omitted).


	�Yale v. City of Independence, 846 S.W.2d 193, 194 (Mo. banc 1993).


	�James v. Paul, 49 S.W.3d 678, 684 (Mo. banc 2001).


	�Id. at 685.


�Id. at 686-87.


�Meller v. State, 438 S.W.2d 187, 192 (Mo. 1969), holding that the criminal judgment of a court “carries with it a presumption of regularity” and that the burden of proof rests upon a defendant to establish that he did not competently and intelligently waive his constitutional rights.


�James v. Paul, 49 S.W.3d at  687.


	�In re Caranchini, 956 S.W.2d 910, 912-14 (Mo. banc 1997).


�See, e.g., Director of Public Safety v. Kenniston, No. 06-0086 PO at 5-7 (Sept. 8, 2006).


�Laws 2007, S.B. No. 270, § A (94th Gen. Assembly, 1st Reg. Sess’n).  





PAGE  
6

