Before the

Administrative Hearing Commission

State of Missouri

STATE BOARD OF NURSING,
)


)



Petitioner,
)




)


vs.

)

No.  07-0082 BN



)

LEE R. HOPLER, R.N.,
)




)



Respondent.
)

ORDER

 We grant those parts of the State Board of Nursing’s (“the Board”) motion for partial judgment on the pleadings (“the motion”) that ask us to find cause to discipline Lee R. Hopler for incompetency and for violating professional trust in regard to his failure to administer tube feedings and medications to D.B. on or about October 5 and December 21.
  We deny the rest of the motion. 


We give the Board until April 26, 2007, to inform us if it wishes to proceed with the hearing set for August 15, 2007.  

Procedure


The Board filed a complaint.  Hopler answered, but did not respond to all of the allegations.  In response to the Board’s motion, Hopler filed a letter asserting that several strokes have hampered his cognitive abilities such as memory, spelling, aphasia, and math.  He states:  “I 
have been responding to inquires from the MO Board of Nursing on my own without assistance and now realize that I may not have been able to accurately and or completely deal with the charges against me.”  We issued an order allowing Hopler to file an amended answer, after which we would consider and rule on the Board’s motion.  In response, Hopler filed an amended answer that responded to all of the charges alleged in the complaint.  We rule on the motion based on the amended answer.  

We may grant the motion if any party establishes facts that entitle any party to a favorable decision on all or any part of the complaint and no party raises a genuine issue as to such facts.
  “A party may establish a fact . . . by . . . pleading of the adverse party[.]”
  The Board has established the following facts by the admissions in Hopler’s amended answer.
Findings of Fact


1.
Hopler is licensed as a registered professional nurse.  His license is current and active and was so at all relevant times.

2.
Manor Grove, Inc. (“Manor Grove”) is a nursing center located in Kirkwood.

3.
At the time of the following events, Manor Grove employed Hopler as a registered professional nurse.

4.
Hopler’s responsibilities at Manor Grove included taking routine vital signs, passing medication, and administering tube feeding medications to residents as directed by their physicians.

5.
On or about October 5, D.B. was a resident at Manor Grove.

6.
On or about October 5, D.B. had an order from her physician for tube feeding and medication.

7.
On or about October 5, Hopler failed to administer tube feeding and medications to D.B. as directed by D.B.’s physician.  

8.
Subsequently, Rose Lankford, the Director of Nursing at Manor Grove, confronted Hopler regarding the October 5 missed medications.  When Lankford confronted Hopler, he admitted that he had not given the tube feeding and medication and stated that he “just plain forgot.”

9.
On or about October 21, Hopler again failed to administer tube feeding and medication to D.B.

Conclusions of Law


We have jurisdiction to hear the Board’s complaint.
  The Board has the burden to prove facts on which the law allows discipline.
  

I.  Incompetency

The Board cites § 335.066.2(5), which allows discipline for:
[i]ncompetency, misconduct, . . . fraud, misrepresentation or dishonesty in the performance of the functions or duties of any profession licensed or regulated by sections 335.011 to 335.096[.]
Hopler admits the facts regarding Resident D.B. in his amended answer.  He also alleges:

I deny that I ever had any intent to deceive, be dishonest or to act in an incompetent manner.  My intent as a nurse was always to try to provide good care.  I believe that my progressively worsening health during the time I worked at Manor Grove most likely caused memory and judgmental difficulties and prevented me from thinking clearly.

Incompetence is a general lack of professional ability, or a lack of disposition to use an otherwise sufficient professional ability, to perform in an occupation.
  A licensee can be 
incompetent without any intent to be incompetent.  The facts that Hopler admits show incompetency and give the Board cause to discipline under § 335.066.2(5).  We grant that part of the motion.
II.  Misconduct, Dishonesty, and Misrepresentation
The Board filed its motion after Hopler’s original answer, but before his amended answer.  The Board contends that Hopler’s original answer shows misconduct, dishonesty, and misrepresentation because he admits to falsifying patient records by documenting that he performed treatments that he had not performed.  Hopler’s original answer does admit to the falsification alleged the Complaint’s paragraph 14.  However, Hopler states in his amended answer, “#14.  insufficient knowledge.”  We understand Hopler to mean that he has insufficient knowledge so as to form a belief as to the truth of the allegations in Complaint ¶ 14 and, accordingly, denies the allegations.  
Allegations in a petition that are admitted in an answer constitute a “judicial admission” for which no further proof is needed.
  However, if the answer is later amended and the prior admission eliminated, the amended answer renders the prior answer an abandoned pleading.
  While an abandoned pleading can be used as evidence to resolve disputed fact issues at a hearing, it cannot be used to show that the fact is undisputed for purposes of a motion for judgment on the pleadings.
  We conclude that Hopler’s admission to Complaint ¶ 14 in his original answer does not establish that the facts alleged therein are undisputed.
In answer to Complaint ¶¶ 10 and 11, Hopler responded in both his original and amended answers, “insufficient knowledge.”  As with his amended response to Complaint ¶ 14, we understand this to be a denial, not a defaulting on the issue.  
There is no basis for us to find that the alleged falsification of records in Complaint ¶¶ 10, 11, and 14 is undisputed.  Therefore, there is no basis for us to grant the motion as to whether the conduct alleged therein constituted misconduct, dishonesty, and misrepresentation.  We deny the Board's motion as to those allegations.
III.  Professional Trust
The Board cites § 335.066.2(12), which allows discipline for:

[v]iolation of any professional trust or confidence[.]
Professional trust is the reliance on the special knowledge and skills that professional licensure evidences.
  It may exist not only between the professionals and their clients, but also between professionals and their employers and colleagues.
  Patient D.B. and Hopler’s employers at Manor Grove had cause to trust Hopler’s skills as a professional registered nurse because of his licensure.  When he failed to administer tube feedings and medications to D.B. on two occasions, Hopler violated that professional trust.  There is cause to discipline Hopler under § 335.066.2(12).  We grant that part of the motion.  
Summary


We grant those parts of the motion that ask us to find cause to discipline Hopler for incompetency and for violating professional trust in regard to his failure to administer tube feedings and medications to D.B. on or about October 5 and December 21.   

We deny the rest of the motion.  The Board shall notify us by April 26, 2007, whether it will proceed to hearing on the rest of the complaint.

SO ORDERED on April 12, 2007.



________________________________



TERRY M. JARRETT   


Commissioner
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