Before the

Administrative Hearing Commission

State of Missouri

HOOTERS OF SPRINGFIELD (MISSOURI) 
)

LLC, 

)



)



Petitioner,
)




)


vs.

)

No. 02-0278 RV




)

DIRECTOR OF REVENUE, 
)




)



Respondent.
)

DECISION 


Hooters of Springfield (Missouri) LLC (Petitioner) is not liable as a successor for the unpaid sales tax, interest, or additions of the Hooters restaurant in Springfield, Missouri, or for a lien filing fee. 

Procedure


Petitioner filed a complaint on February 14, 2002, challenging the Director of Revenue’s assessment of sales tax for March through October 2001.  


This Commission convened a hearing on the complaint on February 6, 2003.  Senior Counsel Ron Clements represented the Director.  Though we notified Petitioner of the date and time of the hearing, no one appeared on behalf of Petitioner.  Our reporter filed the transcript on March 6, 2003.  

Findings of Fact

1. During March 2001 through October 5, 2001, Springfield Wings, Inc. (Wings) and Hazzard-Burdick Group, Inc. (H-B Group) owned the Hooters restaurant (Hooters) at 2110 East Independence Avenue in Springfield, Missouri.
  Sales tax returns for April through September 2001 reporting sales tax on Hooters’ business were filed as follows:  


April 2001
$6,700.93


May 2001
$7,476.07


June 2001
$7,981.89


July 2001
$7,989.39


August 2001
$8,334.99


September 2001
$7,430.61

These returns were submitted under Missouri tax ID No. 16258843 assigned to Wings and, except for the April return, were signed by individuals with the last name of Jones. 

2. The Director’s final decisions assessing sales tax, interest, and additions relating to Hooters were assessed against Missouri tax ID No. 16258843 and addressed to:  

Hooters

Springfield Wings INC

2753 SR 580 STE 105

CLEARWATER FL  33761

The assessments were in the following amounts, plus interest:   

	Tax Period         
	Assessment Date               
	Sales Tax                  
	Additions   
	Interest   
	Amount Paid      
	Balance Due

	March 2001         
	July 13, 2001                      
	$11,730.45                
	$2,932.65          
	$430.65      
	$0                         
	$15,093.75

	April 2001           
	July 20, 2001                      
	$6,695.57                  
	$   321.64          
	$213.25      
	$262.99
               
	$  6,967.47

	May 2001            
	August 24, 2001                 
	$7,476.07                  
	$   373.81          
	$256.05      
	$0                         
	$  8,105.93

	June 2001            
	October 5, 2001                  
	$7,950.48                  
	$   397.51          
	$274.45      
	$0                         
	$  8,622.44

	July 2001            
	November 9, 2001              
	$7,989.39                  
	$   399.46          
	$301.63      
	$0                         
	$  8,690.48

	August 2001       
	November 16, 2001             
	$8,334.99                  
	$   416.76          
	$253.47     
	$0                         
	$  9,005.22

	September 2001  
	January 3, 2002                   
	$7,430.61                  
	$   371.54          
	$193.77     
	$0                         
	$  7,995.92

	October 2001      
	February 1, 2002                 
	$9,292.17                  
	$2,323.06          
	$244.91     
	$0                         
	$ 11,860.14


The assessments for March and October 2001 were estimated because no sales tax returns were filed for those periods.
  

3. By bill of sale dated October 5, 2001, H-B Group and Wings, identified jointly and severally in the document as the “Seller,” sold to Petitioner “all of the assets of the restaurant business of the Seller (the ‘Business’) located at and known as 2110 East Independence Avenue, Springfield, Missouri (hereinafter the ‘Premises’)” for the sum of $10.00.
  

4. Petitioner filed a tax registration application listing the previous owner of the restaurant as Arrow Restaurants, Inc. (Arrow) and the previous business as Wings.
  The application indicates that Petitioner purchased fixtures and equipment from the previous owner.  

5. On February 1, 2002, the Director issued a final decision addressed to Petitioner as  “successor to Hooters ID # 16258843” and assessing Petitioner the following amounts for March through October 2001:  

Total Tax Due
$66,895.86

Additions
$  7,536.43

Interest
$  3,658.89

Lien filing fee
$       18.00

Total amount due
$78,109.18

Total amount paid
$     453.34

Balance due
$77,655.84

Conclusions of Law


This Commission has jurisdiction over appeals from the Director’s final decisions.  

Section 621.050.1.
   

I.  Successor Liability


Section 144.150 provides:  


1.  If any person required to remit a tax levied hereunder or his successors shall sell all or substantially all of his or their business or stock of goods or shall quit the business, such person or successor shall file a final return under oath within fifteen days after the date of selling or quitting business.  

*   *   *


3.  Except as provided in subsections 4, 5 and 6 of this section, all successors, if any, shall be required to withhold sufficient of the purchase money to cover the amount of such taxes and interest, additions to tax or penalties due and unpaid until such time as the former owner or predecessor, whether immediate or not, shall produce a receipt from the director of revenue showing that the taxes have been paid, or a certificate stating that no taxes are due.  If the purchaser of a business or stock of goods shall fail to withhold the purchase money as provided in this section and remit at the time of purchase all amounts so withheld to the director to pay all unpaid taxes, interest, additions to tax and penalties due from the former owner or predecessor, the purchaser shall be personally liable for the payment of the taxes, interest, additions to tax and penalties accrued and unpaid on account of the operation of the business by the former owner and person.  

(Emphasis added.)
  


“To be a successor one must be a purchaser of the business property in question.”  Bates v. Director of Revenue, 691 S.W.2d 273, 276 (Mo. banc 1985).  The intent of the statute is that the purported successor purchase all or substantially all of the business or stock of goods from 

the party who is liable for the tax, or from a successor thereto.  Air Management Supply v. Director of Revenue, No. 97-000771 RV (Mo. Admin. Hearing Comm’n April 23, 1998).  Section 144.150.3 requires certain successors of property to withhold from the purchase price a sufficient amount to pay taxes and penalties due from the former owner and to remit that amount to the Director at the time of the purchase or be personally liable therefor.  
 

II.  Burden of Proof


Section 621.050.2 provides in part:  

In any proceeding before the administrative hearing commission under this section the burden of proof shall be on the taxpayer except for the following issues, as to which the burden of proof shall be on the director of revenue:  

*   *   *


(2) Whether the petitioner is liable as the transferee of property of a taxpayer (but not to show that the taxpayer was liable for the tax)[.]
  

The extent of the duty of a party bearing the burden of proof is to “remove the case from the field of conjecture and establish it by substantial evidence of probative value, or by inferences reasonably to be drawn from the evidence.”  Aetna Casualty and Surety Co. v. General Electric Co., 581 F. Supp. 889, 895 (E.D. Mo. 1984). As one court has stated: 

Rules as to burden of proof constitute a substantial right of the party on whose adversary the burden rests; such rules are indispensable in the administration of justice and should, therefore, be jealously guarded and rigidly enforced by the courts.  

Daniels v. Smith, 471 S.W.2d 508, 512-13 (Mo. App., Spr. 1971).  This principle is no less applicable in an administrative proceeding.  Therefore, in order to prevail, the Director must show four things:  (i) that Petitioner is a purchaser of all or substantially all of the business or stock of goods; (ii) of a “person required to remit a [sales] tax”; and (iii) that Petitioner failed to withhold the purchase money; (iv) and remit all amounts so withheld to the Director to pay all unpaid taxes, interest, additions to tax and penalties due from Hooters’ former owner at the time of the sale.  Harper v. Director of Revenue, 872 S.W.2d 481 (Mo. banc 1994).
  


Our duty to make findings of fact and conclusions of law in this case, § 536.090, is hindered by a lack of evidence.  Petitioner raises a number of serious allegations in its complaint, which the Director does not admit in her answer.  Included among these are allegations that no money was paid for the transfer of the restaurant, that Petitioner took the restaurant subject to a lien against the assets in favor of a finance company, that the claim of the lien holder to the assets greatly exceeds the value of the assets, and that the lien holder was proceeding to foreclose 

the lien against the assets.  The record does not show why the consideration stated in the bill of sale was only $10.00.  Petitioner did not appear at the hearing to prove its allegations.
  We cannot take as true the mere unsupported and unproven allegations of a complaint.  Brawley & Flowers, Inc. v. Gunter, 934 S.W.2d 557, 561 (Mo. App., S.D. 1996).  On the other hand, as we have already stated, the Director has a significant burden in order to prove that Petitioner is liable as a successor.  The Director has failed to meet that burden.   

III.  Person Required to Remit Sales Tax


First, the record is unclear as to the person previously required to remit the sales tax in question.  The sales tax returns show that “Hooters” filed the tax returns under the sales tax ID number for Wings.  The bill of sale names Wings and H-B Group as the previous owners and sellers.  The sales tax registration application names the prior owner as Arrow.  There is no information in the record to determine the relationship between Arrow, Wings, and H-B Group or their respective ownership interests and tax liability for Hooters.  The Director has not established the identity of the “person required to remit” sales tax and, therefore, she has not established that Petitioner is a successor to such person.  

IV.  Sale of All or Substantially All of the Business 

or Stock of Goods of the Seller


Even if we presumed that Wings was the entity required to pay sales tax for Hooters, as the returns were filed under its tax ID number, the record does not establish that the assets sold constituted “all or substantially all” of the business or stock of goods of Wings.  Section 144.150.1.
  Prior to 1990, § 144.150 imposed successor liability upon purchasers of “any part” 

of a predecessor’s business or stock of goods.  O’Dell v. Director of Revenue, No. RS-86-1553 (Mo. Admin. Hearing Comm’n Oct. 10, 1989).  The current version of the statute no longer supports that position.  Under the current statute, the Director must show that there was a sale of all or substantially all of a business or stock of goods by a person required to remit sales tax.  


Petitioner admits in its complaint that pursuant to a bill of sale, Petitioner acquired certain designated assets located at 2110 East Independence Avenue in Springfield, Missouri.  The Director’s witness relied on the bill of sale, claiming that it stated that Wings was selling to Hooters of Springfield, Missouri LLC all of its assets.  However, the bill of sale contains no such statement.  The document states that “Hazzard-Burdick Group, Inc., a Florida corporation, and Springfield Wings, Inc. (jointly and severally identified as the ‘Seller’) . . . sold . . . all of the assets of the restaurant business of the Seller (the ‘Business’) located at and known as 2110 East Independence Avenue, Springfield, Missouri.”  The bill of sale is limited to one particular restaurant located at one particular address and provides no evidence as to the totality of the sellers’ business assets.  There is no evidence to suggest that these assets constituted all or substantially all of the business or stock of goods of any of the possible sellers in this case.  


The Director also relies on Petitioner’s tax registration application to establish that it purchased all or substantially all of a business.  While the application evidences that Petitioner purchased fixtures and equipment from the previous owner, it does not establish that the assets purchased constituted all or substantially all of the business or stock of goods of Arrow, Wings, or H-B Group, any one or combination of which may be the persons required to remit the sales tax at issue in this case.  Not only is the evidence unclear as to the identity of the “person required to remit . . . tax,” but we have no way of knowing whether Wings, H-B Group, or Arrow owned other restaurants or business enterprises, and thus whether the sale of the assets of 

the Hooters restaurant in Springfield, Missouri, represented a sale of “all or substantially all” of their business or stock of goods.  The Director has failed to make that showing.  

V.  Failure to Withhold


Third, the Director did not establish that Petitioner failed to withhold the unpaid sales tax, interest, and additions from the purchase money.  As we have stated, this is a required element under Harper, 872 S.W.2d 471, and the party bearing the burden of proof must establish each element.  Aetna, 581 F. Supp. at 895.  The Director has failed to make this showing as required.

VI.  Conclusion


“[T]he one having the burden of proof who cannot bear it is simply left with an unenforceable claim.”  Daniels, 471 S.W.2d at 513.  The Director has failed to meet her burden to establish that Petitioner is a purchaser of all or substantially all of the business or stock of goods of a “person required to remit a [sales] tax,” and that Petitioner failed to withhold a sufficient amount of the purchase money to pay all unpaid taxes, interest, additions to tax and penalties due from Hooters’ former owner at the time of the sale.  At best, the Director has shown that the sales tax liability for Hooters for the tax periods from March 2001 through October 2001 is unpaid, with the exception of $453.34. That showing is inadequate to prove Petitioner liable as a successor.  Therefore, Petitioner is not liable for the unpaid sales tax, interest, or additions of the Hooters restaurant in Springfield, Missouri, owed by its prior owner(s).  Because Petitioner is not liable for tax, it is not liable for a lien filing fee penalty under § 144.380.4. 

Summary


Petitioner is not liable as a successor for the unpaid sales tax, interest, or additions of the Hooters restaurant in Springfield, Missouri, or for a lien filing fee. 


SO ORDERED on June 13, 2003.



________________________________



JUNE STRIEGEL DOUGHTY 



Commissioner

	�For purposes of this decision, we refer to the restaurant operation under the prior owners as “Hooters,” as opposed to Petitioner, Hooters of Springfield, Missouri LLC, which the Director has assessed as a successor.   Throughout the hearing, the Director’s witness repeatedly referred to the predecessor as “Hooters of Springfield, Inc.,” although the written documents show no such entity.   


	�The record contains no information regarding the signers of these returns.  The Director’s witness identified the filer as Wings. 


	�The record does not show why there was, or who made, a payment of $262.99 for April 2001.  The record also contains no information regarding why there no payments for other periods.  


	�The record does not show why the amounts of the sales tax assessed for April and June 2001 are not the same as the amounts on the returns for those months, when the amounts on the returns and the amounts of the sales tax assessed are the same for other months.  


	�The Director’s witness testified that the Department had received the bill of sale from Petitioner.  The address of  2110 East Independence Avenue appears on the bill of sale and Petitioner’s tax registration application, while the Director’s assessments and the sales tax returns list 2010 East Independence Avenue as the location of Hooters.  There is no explanation in the record for this discrepancy. 


	�The record contains no other information regarding Arrow or its relationship to other entities involved in this case.  


	�This amount is not exactly equal to the total of the amounts of sales tax assessed against Hooters – $66,899.73.  (Finding 2.)  The record does not explain the discrepancy.  


	�As noted in Finding 2, the payment of $262.99 for April 2001 was the only payment reflected on the original assessments.  Apparently someone made a sales tax payment for some tax period after the original assessment for that tax period.  


	�Statutory references are to the 2000 Revised Statutes of Missouri, unless otherwise noted.  


	�The phrase “all or substantially all of” in subsection 1 was added in 1990. H.B. 960, 1990 Mo. Laws, 581.  The emphasized language in subsection 3 was added in 1994.  S.B. 477, 1994 Mo. Laws 486.  


	�Section 136.300, RSMo 1994, mirrored the language of § 621.050.2.  A 1999 amendment, H.B. 516, 1999 Mo. Laws 578, changed § 136.300 to state:  





	1.  With respect to any issue relevant to ascertaining the tax liability of a taxpayer all laws of the state imposing a tax shall be strictly construed against the taxing authority in favor of the taxpayer.  The director of revenue shall have the burden of proof with respect to any factual issue relevant to ascertaining the liability of a taxpayer only if:  





	(1) The taxpayer has produced evidence that establishes that there is a reasonable dispute with respect to the issue; and





	(2) The taxpayer has adequate records of its transactions and provides the department of revenue reasonable access to these records; and





	(3) In the case of a partnership, corporation or trust, the net worth of the taxpayer does not exceed seven million dollars and the taxpayer does not have more than five hundred employees at the time the final decision of the director of the department of revenue is issued. 





We do not construe the amendment to § 136.300 as affecting the burden of proof for successor liability under § 621.050.2.  


	�In Harper, id, the Director established that the taxpayer was a successor but did not show that the successor had failed to withhold sales tax from the purchase price; thus, the successor was not liable for the unpaid sales tax of the predecessor.  Although the 1994 amendment to § 144.150.3 became effective after the Court’s decision in Harper, it does not change the effect of Harper.  A successor could possibly withhold money from the purchase price but abscond with the money and fail to remit it to the Director.  The amendment operates to make a successor liable for a failure to remit sales tax, as well as a failure to withhold sales tax from the purchase price.   It does not change the Director’s burden of proof under § 621.050.2(2), which has not been amended since Harper.  


	�Enforcement actions by creditors may implicate the provisions of §§ 144.150.5 and 144.150.6.  However, the evidence is insufficient to determine whether those provisions are implicated in this case.  


	�The complaint asserts that no money was paid, thus raising a question whether there was even a sale, see § 144.010(9), RSMo Supp. 2002, but again, we cannot take as true the unsupported allegations of the complaint.  Brawley & Flowers, 934 S.W.2d at 561.  
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