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HOME HEALTHCARE SERVICES
)
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)
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)




)


vs.

)

No. 10-1285 DH



)

DEPARTMENT OF HEALTH AND
)

SENIOR SERVICES,

)




)



Respondent.
)

DECISION


We deny Home Healthcare Services Unlimited, LLC’s, (“HHS”) application for a State Fiscal Year (“SFY”) 2011 participation agreement.
Procedure


On July 6, 2010, HHS filed a complaint appealing the Department of Health and Senior Services (“the Department”) decision denying its request for an SFY 2011 participation agreement.  On March 17, 2011, we held a hearing.  Christopher B. Bent, with the Law Offices of Christopher Bent, LLC, represented HHS.  Assistant Attorney General Shannon T. Kempf represented the Department.  The matter became ready for our decision on May 6, 2011, when the Department’s brief was filed and HHS’s brief was due.  We consider HHS’s late filing of its brief on May 10, 2011, to be a motion for leave to file it out of time, and we grant the motion.
Findings of Fact

1. HHS is an In-Home Services provider located at 625 N. Euclid Ave., Suite 323,     St. Louis, Missouri, 63108.
2. Vickie Forrest is HHS’s Owner/Director.
Recoupment
3. By letter dated May 13, 2009, the Department of Social Services (“DSS”) accessed a Medicaid overpayment of $9,991.57 against HHS.
4. HHS appealed this decision to this Commission, and by decision dated March 1, 2011,
 we assessed a $9,991.57 overpayment against HHS.

5. Later in 2009, HHS was subject to another Medicaid recoupment action for approximately $12,000.  HHS did not appeal this decision.

6. Following the DSS assessments, HHS was unable to make its payroll or meet its operating expenses.

7. HHS attempted on several occasions to set up a payment plan with DSS, but DSS did not change its collection procedure.
Participation Agreement

8. On June 22, 2009, HHS entered into a Fiscal Year 2010 home and community based services (“in-home services”) participation agreement (“FY 2010 agreement”) with the Department.  The FY 2010 agreement was effective from July 1, 2009 until the close of business on June 30, 2010. 
9. The FY 2010 agreement provides:
5.5  In order to be considered for a participation agreement for the following state fiscal year, the Provider shall submit updated 
information regarding the Provider agency to the Department between March 15 and May 15.  The information shall include:

*   *   *

g) Proof of timely payment of, and timely filing of reports and returns required for, state and federal employment taxes for the previous calendar year.

5.5.1  The Provider agrees that failure to submit all the information as required in paragraph 5.5 shall make the Provider ineligible for consideration for a new participation agreement until the Provider submits all the information it failed to submit along with a complete new proposal and the Department conducts a site visit.[
]
10. Jackie O’Dell is a Broad Band Manager I with the Department responsible for overseeing in-home services providers’ applications for home and community based care in-home services participation agreements.
11. Barbara Reuter is a Training Technician II with the Department.  Reuter reviewed HHS’s application for a Fiscal Year 2011 home and community based services, in-home services participation agreement (“the application”).

12. On March 19, 2010, the Department sent HHS the memorandum for in-home services providers (“the memorandum”), which set forth the information HHS needed to send to the Department in order to be considered for a Fiscal Year 2011 home and community based services participation agreement (“FY 2011 agreement”).  The memorandum informed HHS that it needed to provide the Department with “proof of timely filing and payment of federal and state employment (payroll) taxes for the period January 1, 2009. through December 31. 2009 (all four quarters of 2009 must be submitted).”
  
13. On April 16, 2010, the Department sent notice, by e-mail, to HHS that the Department had not received information required for HHS to be considered for a 2011 FY agreement. 
14. In response, HHS provided the Department with an application.
15. The Department reviewed HHS’s application and determined that HHS had failed to provide the Department with proof of timely filing and payment of federal and state employment (payroll) taxes for the period January 1, 2009, through December 31, 2009. 
16. On May 7, 2010, the Department sent notice, by e-mail, to HHS stating that the Department had not received proof of filing or payment of HHS’s federal and state (payroll) taxes for the period January 1, 2009, to December 31, 2009. 
17. On May 7, 2010, HHS responded to the Department’s e-mail stating that it was unable to open the second attachment.  In response, on May 7, 2010, O’Dell faxed the Department’s May 7, 2010, e-mail and attachments to HHS. 
18. HHS responded to O’Dell’s May 7, 2010, fax by providing the Department with information requested as to HHS’s state employment taxes.  HHS did not provide the Department with the information requested regarding HHS’s payment of federal employment taxes. 
19. On May 14, 18, and 20, 2010, Reuter left voice messages for HHS reminding HHS that the Department still had not received the necessary proof of filing and payment of HHS’s federal employment taxes.  HHS did not respond to Reuter’s calls.  On May 21, 2010, HHS left a voice mail for Reuter stating that HHS was “in the process of getting things in order”
 and that HHS would get back in touch with Reuter. 
20. By letter dated June 7, 2010, the Department denied HHS’s application for an FY 2011 agreement because HHS had failed to provide the Department with “Proof of payment for 1st, 2nd, 3rd and 4th quarter 2009 FICA , Medicare and Federal Income tax withholdings.”

21. At the time of the hearing, HHS had not provided the Department with the proof of filing and payment of HHS’s federal payroll taxes. 
Conclusions of Law 


We have jurisdiction to hear this case.
  HHS has the burden of proof.

Section 660.310 states:  
1. . . .  With respect to cases in which the department has denied a contract to an in-home services provider agency, the administrative hearing commission shall conduct a hearing to determine the underlying basis for such denial.  However, if the administrative hearing commission finds that the contract denial is supported by the facts and the law, the case need not be returned to the department.  The administrative hearing commission’s decision shall constitute affirmation of the department’s contract denial.
*   *   *
5.  The administrative hearing commission shall make its final decision based upon the circumstances and conditions as they existed at the time of the action of the department and not based upon the circumstances and conditions at the time of the hearing or decision of the commission.
Objection Taken with Case


The Department objected to evidence about DSS’s decision to recoup Medicaid money from HHS.  We took the objection with the case and allowed the Department to have a continuing objection.  We overrule the objection and will consider the evidence for what it is worth.

Decision to Deny


The Department argues it properly denied HHS’s application under Regulation 19 CSR 15-7.021:

(5) The division will not consider any proposal for an in-home services contract and subsequent enrollment as a Medicaid personal care provider under 13 CSR 70-91.010(3) unless the proposal is fully completed, properly attested to or affirmed by a person with the expressed authority to sign the proposal, and contains all required attachments.

*   *   *

(B) Upon receipt of a proposal, the division will conduct whatever investigation which, in the division’s discretion, is necessary to determine the applicant’s eligibility for a contract.  The decision determining eligibility for a contract may include, but is not limited to, the conduct of the provider and principals of the provider during contractual periods.

HHS did not and has not provided the Department with proof of payment of its 2009 federal employment taxes.  Pursuant to the FY 2010 agreement, proof of payment of HHS’s 2009 federal employment taxes is a prerequisite to establishing HHS’s eligibility for an FY 2011 participation agreement.

HHS does not deny any of this.  Instead, it argues that DSS was responsible for its inability to pay its taxes because DSS wrongfully recouped money from HHS.  HHS argues that it attempted to enter into a payment plan with DSS, but DSS exercised “bad faith”
 in dealing with it.


HHS cites no legal authority for the proposition that one state agency’s actions should affect another agency’s decision as to what is required in an application process or what action should be taken if that required information is not provided.  HHS cites no legal authority as to why its reason for failing to pay the taxes is relevant to its apparent failure to meet the 
Department’s requirement that it provide evidence of payment.  HHS’s argument, that this is somehow unfair, is not a legal argument that we can consider.  Despite the fact that we did not exclude HHS’s evidence regarding DSS’s assessments to recoup Medicaid funds, we give it little weight.  


If HHS is making a due process argument, this Commission does not have authority to decide constitutional issues.
  The issue has been raised and may be argued before the courts if necessary.
 


The Department had cause to deny HHS’s application for failing to provide required information in its application.

Summary

We deny HHS’s request for an SFY 2011 participation agreement.

SO ORDERED on July 10, 2012.



________________________________



MARY E. NELSON


Commissioner

�Home Healthcare Services Unlimited, LLC, v. Depart. of Soc. Servs., No. 09-0810 SP (AHC March 1, 2011).


�Resp. Ex. A at 5.


�Resp. Ex. B.


�Tr. at 26.


�Pet. Ex. 10.


�Section 208.156.3, RSMo. 2000.  Statutory references, unless otherwise noted, are to RSMo Supp. 2011.


�Section 660.310.6.


�Tr. at 35.


�Sprint Communications Co., L.P. v. Director of Revenue, 64 S.W.3d 832, 834 (Mo. banc 2002);  Cocktail Fortune, Inc. v. Supervisor of Liquor Control, 994 S.W.2d 955, 957 (Mo. banc 1999); Williams Cos. v. Director of Revenue, 799 S.W.2d 602, 604 (Mo. banc, 1990); Fayne v. Dept. of Soc. Serv’s, 802 S.W.2d 565 (Mo. App., W.D. 1991).


�Tadrus v. Missouri Bd. of Pharmacy, 849 S.W.2d 222 (Mo. App., W.D. 1993).





PAGE  
7

_1403345728.doc



