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)

DEPARTMENT OF SOCIAL SERVICES, 
)
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)




)
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)

DECISION


We deny the claims of Home Parenteral Services (“Parenteral”) because the Department of Social Services (“the Department”) has shown that it received them from Parenteral too late, and Parenteral has offered no evidence to the contrary.    
Procedure


On July 12, 2005, Parenteral filed its petition appealing a notice from the Department.  On August 17, 2005, the Department filed a motion for summary determination with a supporting affidavit.  We may decide this case on the Department’s motion if it establishes facts that entitle it to a favorable decision and Parenteral does not raise a genuine issue as to such facts.  Parenteral filed its response, also supported by an affidavit, on September 20, 2005.  

To establish or raise a genuine issue of fact requires a stipulation, pleading of the adverse party, discovery response of the adverse party, affidavit, or other evidence admissible under the 
law.
  Each party supports its allegations with an affidavit.  Each affidavit refers to attached documentation of billing transactions.  But neither affidavit contains the foundation required to make such documentation admissible as evidence.  That is because neither affidavit shows that any document was made in the regular course of any business, and that it was the regular course of such business to make such document within a reasonable time after the transaction.
  Therefore, we rely on the testimony in the affidavits without regard to any referenced document.  


On that basis of the affiant’s testimony and the pleadings, the following facts are not genuinely at issue.  

Findings of Fact

1. Parenteral provided durable medical equipment to patient MT from November 2002 through July 2003.  Its services constituted claims billable to the federal-only Medicare program and to Medicaid, called “crossover” claims.  Parenteral filed, and received notices regarding Medicare’s disposition of, claims for payment for services to MT.  Each notice included a code stating that Medicare forwarded information on those claims to the Department.  
2. About 95% of the time, the Department paid Parenteral’s crossover claims within 60 days of forwarding from Medicare, but it did not pay the claims for services to MT within that time.  Parenteral mailed claims to the Department in the manner that it always did, by first class mail, on April 19, 2005.  The Department received Parenteral’s claims.   
3. The dates of services for which Parenteral claims payment, the dates of the Medicare notices, and the dates that Parenteral’s claims arrived at the Department, are as follows.  
	Service 

Provided
	Medicare 

Notice
	Department 

Received Claim 

	November 2002

	August 9, 2004

	April 25, 2005



	December 2002 
through 
June 2003

	August 18, 2004

	April 25, 2005



	July 2003

	August 18, 2004

	June 3, 2005




Each claim arrived at the Department more than six months after its respective notice from Medicare and more than twelve months after Parenteral provided the service.  
Conclusions of Law

We have jurisdiction to hear Parenteral’s complaint.
  
I.  The Standard

Because Parenteral has the burden of proving its claim,
 the Department can win this case on its motion if it establishes undisputed facts that (a) negate any one element of Parenteral's claim or (b) prove all the elements of an affirmative defense to Parenteral’s claim.
  If the Department makes its prima facie case, Parenteral can avoid summary determination only with 
admissible evidence that raises a genuine dispute as to the facts material to the claim or defense.
  A dispute is genuine if it “is real, not merely argumentative[.]”
  
II.  The Arguments
The parties dispute whether the Department timely received the claims.  
a.  Receipt by the Department

The Department has authority to make regulations to “define the reasonable costs, manner, extent, quantity, quality, charges and fees of”
 the Missouri Medicaid program.  Such regulations have the force of law.
  Under that authority:
(3) Claims from participating providers that request Medicaid reimbursement must be filed by the provider and received by the [Department] within twelve (12) months from the date of service. The counting of the twelve (12)-month time limit begins with the date of service and ends with the date of receipt.


(A) Claims that have been initially filed with Medicare within the Medicare timely filing requirement and which require separate filing of a paper claim with Medicaid will meet timely filing requirements by being submitted by the provider and received by the [Department] within twelve (12) months of the date of service or six (6) months of the date on the Medicare provider's notice of the disposition of the claim.

*   *   *

(5) Denial. Claims that are not submitted in a timely manner and as described in sections (1) and (2) of this rule will be denied. 
*   *   *

(7) Definitions.

*   *   *


(C) Date of receipt—The date of receipt of a claim is the date the claim is received by the [Department.
]
(Emphasis added.)  Parenteral’s complaint shows the dates of service and Medicaid notices.  The Department’s affidavit sets forth the dates on which the Department first received the claims.  We set forth those dates in our Finding 3.
  On those facts, Parenteral missed both deadlines because the Department did not receive the claims within 12 months of the date of service, nor within six months of the date on the Medicare notice.  The law requires denial of such claims.  
b.  Forwarding by Medicare

Parenteral argues that the Department received notice of the claims at issue from the Medicaid notice.  Its affidavit states:

Based on my experience Medicaid received notice of the monies owed by the [Medicare notice] on August 18, 2004, which created a duty upon Medicaid to pay the amount owed.[
]
Parenteral does not cite any authority under which such notice satisfies the requirement of claims “being submitted by the provider and received by the [Department,].”
 We find none.
  Therefore, evidence that Medicare forwarded the claims does not raise a genuine dispute as to a material fact.  
c.  Mailing by Parenteral

As proof that the Department received the claims within the deadline, Parenteral offers proof of a mailing, earlier than the one at Finding 2, and within the deadline.  It argues that its proof of such mailing defeats the Department’s motion.  We disagree.
Parenteral’s affidavit alleges that the claims were:

filed by my office on November 22, 2004 with Medicaid by First class mail.

My office filed the [claim] in the same manner that it filed all previous payment requests.

*   *   *

The Medicaid [claim] was timely mailed, within the six month time period, to Medicaid.  

 *   *   *

Attached as Exhibit A are business records, kept in the ordinary course of business, under my supervision, which indicates [that the claims were] mailed to [the Department] on November 22, 2004.[
]
Parenteral argues that it has thus raised a presumption that the Department received the claims.

[W]hen a party offers proof of proper mailing, there is a presumption that the letter has been received; “evidence of non-receipt does not nullify the presumption but leaves the question for the determination of the finder of fact under all the facts and circumstances of the case”[.
]
However, Parenteral’s argument fails for two reasons.  
First, mere receipt is not material to any claim or defense.  Under the law we have cited, only timely receipt is material.  The Department’s facts negate timely receipt.  To defeat the Department’s motion, Parenteral must raise a genuine dispute as to that material fact.  Case law 
shows that a claimant can refute even the most trusted government records by offering supporting evidence: 
While Movant’s case was not file stamped by the Circuit Clerk’s office until August 20, 1998, the record supports a conclusion that the Circuit Clerk’s office received the motion on August 11, 1998. Movant filed a copy of the certified mail receipt showing the Circuit Clerk’s office received his motion on August 11, 1998.  A post-conviction relief motion is deemed filed when it is lodged in the circuit clerk’s office.  Therefore, Movant satisfied his burden of showing his motion was timely filed and we review the merits of Movant’s point on appeal.[
]
Parenteral offers no evidence of the date on which Department received the claims.  

Second, even if we could infer timely receipt from mailing, Parenteral’s proof does not raise any presumption of receipt.  To raise the presumption that the Department received the claims:    

[p]roof of mailing under Missouri law requires proof that the letter was put in an envelope with sufficient postage with the correct address of the addressee recipient and was placed in the mail.[
] 

Parenteral has shown only that it put the claims in first class mail.  It has not shown where it addressed the claims or that it affixed the required postage.
  Such evidence does not support the presumption of receipt at any time.  
Therefore, Parenteral has not raised a genuine dispute as to when the Department received the claims.
III.  Conclusion

The Department has established that it did not receive the claims within the time required, and Parenteral has raised no genuine issue as to that material fact.  
We recognize that this result represents a denial of substantial payment for services that no one disputes were rendered.  Nevertheless, our only power is to apply the law.
  On the facts before us, the law requires denial of Parenteral’s claims.  
Therefore, we grant the Department’s motion for summary determination and deny the claims.  
Summary


We deny Parenteral’s claims because the Department did not timely receive them.  We cancel the hearing.

SO ORDERED on November 10, 2005.


________________________________



KAREN A. WINN



Commissioner

	�Regulation 1 CSR 15-3.440(3)(B).  





	�Section 536.070(10).  Statutory references are to the 2000 Revised Statutes of Missouri, unless otherwise noted.


	�Except the claims for June 2003, for which the record does not show a claim to the Department.  





	�Section 208.156.2.  





	�Section 621.055.1, RSMo Supp. 2004.  





	�ITT Commercial Fin. Corp. v. Mid-Am. Marine Supply Corp., 854 S.W.2d 371, 380-82 (Mo. banc 1993). That case discusses Missouri Supreme Court Rule 74.04, to which our regulation is sufficiently similar to make cases interpreting the rule helpful.  Johnson v. Missouri Bd. of Nursing Adm'rs, 130 S.W.3d 619, 626 (Mo. App., W.D. 2004).  


	�Regulation 1 CSR 15-3.440(3)(B).  





	�ITT Commercial Fin. Corp., 854 S.W.2d at 380-82.





	�Section 208.153.1.





	�Missouri Soybean Ass'n v. Missouri Clean Water Comm'n, 102 S.W.3d 10, 23 (Mo. banc 2003).  


	�Regulation 13 CSR 70-3.100.  





	�Aff. of Iris Wilbers.  





	�Aff. of Minnie Hardt.





	�Regulation 13 CSR 70-3.100(3)(A).  





	�Parenteral does not argue that its claims “require[d] separate filing of a paper claim with Medicaid” under Regulation 13 CSR 70-3.100(3)(A).  Its affidavit states that usually the Department automatically pays claims forwarded by Medicare.  But Parenteral’s mailing of paper claims, which it alleges it did twice, shows that Parenteral believed that such paper filing was required.  


	�Aff. of Minnie Hardt.





	�Byous v. Missouri Local Gov't Employees Retirement System Bd. of Trustees, 157 S.W.3d 740, 746 (Mo. App., W.D. 2005). 


	�Jones v. State, 24 S.W.3d 701, 703 (Mo. App., E. D. 1999) (citation omitted).





	�Nichols v. Mama Stuffeati's, 965 S.W.2d 171, 175 (Mo. App., W.D. 1997).





	�Exhibit A does not contain such information either.  


	�State Tax Comm’n v. Administrative Hearing Comm’n, 641 S.W.2d 69, 75 (Mo. banc, 1982).
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