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)

No. 04-1475 DB



)

DARYL G. HOLDREDGE, D.D.S.,
)




)
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)

AMENDED DECISION


The Missouri Dental Board (“the Board”) may discipline the dentist license of Daryl G. Holdredge because the State of Wisconsin took disciplinary action against him.

Procedure


The Board filed its complaint on November 5, 2004.  The parties submitted the case on stipulated facts on August 26, 2005.  Our Regulation 1 CSR 15-3.440(3)(B)3 provides that a motion for a decision on stipulated facts constitutes a motion for summary determination.  Pursuant to § 536.073.3, RSMo 2000,
 our Regulation 1 CSR 15-3.440(3)(B)3.A provides that we may decide this case without a hearing if any party establishes facts that entitle any party to a favorable decision and no party disputes such facts.  The Board filed the last written argument on December 7, 2005.    

Findings of Fact

1. Holdredge holds a Missouri license as a dentist that is, and was at all relevant times, current and active.

2. Holdredge also holds a license to practice dentistry in Wisconsin, also current and active at all relevant times.

3. On or about July 2, 2003, the Wisconsin Dentistry Examining Board (“the Wisconsin Board”) issued a Final Decision and Order (“Wisconsin Order”) wherein it was found that Holdredge had engaged in inappropriate and unprofessional conduct towards female patients, staff, and co-workers.  The Wisconsin Order cites findings from a naval peer review panel hearing that Holdredge, during his service at a dental clinic in Kansas City, made inappropriate and unprofessional comments to female patients, staff, and coworkers; placed his hand on a patient’s knee for no therapeutic reason; and inappropriately attempted to establish personal relationships with female patients, staff, and co-workers.
4. The Wisconsin Order contains the following terms:

· “[Holdredge] shall not engage in sexual harassment of any patient, employee or co-worker.”
· “[Holdredge] having completed the continuing education on sexual harassment in the work place, which is set out in Finding of Fact 13, no further education is ordered.”
· “If [Holdredge] violates the terms of this Order, [Holdredge] shall immediately submit written notification of that violation to the Board.”
· “Within 30 days of the date of this Order, [Holdredge] shall pay costs of this proceeding in the amount of $1,875.00 to the Department of Regulation and Licensing.”

*   *   *

· “Violation of any term or condition of this Order may constitute grounds for revocation of [Holdredge’s] license as a dentist in Wisconsin.  Should the Board determine that there is probable cause to believe that [Holdredge] has violated the terms of this Order; the Board may order that [Holdredge’s] license be summarily suspended pending investigation of and hearing on the alleged violation.”

Conclusions of Law

We have jurisdiction to hear the Board’s complaint.  Section 332.321.2.  The Board has the burden to prove that Holdredge has committed an act for which the law allows discipline.  Missouri Real Estate Comm'n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).  The Board cites § 332.321.2(8), which allows discipline for: 

[d]isciplinary action against the holder of a license or other right to practice any profession regulated by this chapter imposed by another state, province, territory, federal agency or country upon grounds for which discipline is authorized in this state[.]

The parties dispute whether the Wisconsin order is a “disciplinary action . . . upon grounds for which discipline is authorized in this state.”  We conclude that it is.  

A.  Disciplinary Action


Holdredge argues that the Wisconsin order does not place restrictions on his license, so it is not a “disciplinary action” within the terms of § 332.321.2(8).  We acknowledge that the Wisconsin order does not restrict or limit Holdredge’s ability to practice dentistry in Wisconsin.  The requirement that he not engage in sexual harassment obligates Holdredge only to obey the same laws that every other dentist, employer, or co-worker must obey.  The citation that Holdredge has already completed a sexual harassment course is evidently in lieu of any further educational requirement.


However, we believe that Holdredge errs when he argues that a disciplinary action must include a restriction or limitation.  He argues that the Court of Appeals in Bhuket v. Missouri Bd. of Regis'n for the Healing Arts, 787 S.W.2d 882, 885 (Mo. App., W.D. 1990):

defined the phrase “disciplinary action” as that which places a limitation on the right of a license-holder to practice that for which he is licensed.  The court stated, “[t]he term ‘disciplinary action’ as used in § 334.100.2(8), contemplates any censure, reprimand, suspension, denial, revocation, restriction or other limitation placed upon the license of a person subject to Chapter 334.”[
] 

But a careful reading of Bhuket reveals that its use of the phrase “restriction or other limitation” is as an example, not an all-inclusive definition of “disciplinary action.”  The court also included censure and reprimand as examples of “disciplinary action,” even though neither, by itself, restricts a license.  We conclude that disciplinary action does not necessarily have to comprise a restriction or limitation.


We read § 332.321.2(8) broadly because it is a remedial law, one enacted for the protection of life and property.  State ex rel. Webster v. Myers, 779 S.W.2d 286, 290 (Mo. App., W.D. 1989).  In Bhuket, the Court of Appeals explained:  

Statutes authorizing the Missouri State Board of Registration for the Healing Arts to regulate and discipline physicians are remedial statutes enacted in the interest of the public health and welfare and must be construed with a view to suppression of wrongs and mischiefs undertaken to be remedied.

787 S.W.2d at 885.  The Bhuket court’s reasoning is no less true for the Missouri Dental Board than for the Missouri State Board of Registration for the Healing Arts.  Further, we give great 
weight to the Board’s interpretation of § 332.321.2(8) because the statutes charge the Board with enforcing that law.  Foremost-McKesson v. Davis, 488 S.W.2d 193, 197 (Mo. banc 1972).  


The Wisconsin Order is captioned “In the Matter of the Disciplinary Proceedings Against Daryl G. Holdredge, D.D.S.”  The Order is called a “Final Decision and Order.”  Bhuket instructs us that we must give the term “disciplinary action” its plain, non-technical meaning.  Accordingly, we look to the dictionary for definitions of those words.  “Disciplinary” means “of or relating to discipline” or “designed to correct or punish breaches of discipline.”
  “Discipline” has two meanings that could be appropriate:  both “punishment” and “training that corrects, molds, or perfects the mental faculties or moral character.”
  But we reject, in accordance with case law, the notion that the licensing laws of this state are punitive in nature.  See Younge v. State Bd. of Regis’n for the Healing Arts, 451 S.W.2d 346, 349 (Mo. 1969).  As previously noted, they are meant to protect the public.  Thus, we consider that the appropriate meaning of disciplinary is “corrective.”  Finally, “action” has many meanings, of course, but its common meaning in this context is simply “a thing done.”


Putting these definitions together, we construe a “disciplinary action” simply as an action meant to protect the public by restricting or correcting a licensee’s behavior or practice.  Under that definition, the Wisconsin Order was the product of a disciplinary action as it was meant to correct an aspect of Holdredge’s behavior that was injurious to patients and co-workers.  The Wisconsin Board cited that Holdredge had already completed continuing education on the topic of sexual harassment.  It imposed a self-reporting obligation on Holdredge, and stated that he could be subject to a summary suspension if the Board had probable cause to believe he had 
violated the Order’s terms.  Although that does not directly restrict his license, it has the potential to do so, and without a hearing until there is an investigation.  Holdredge was also required to pay costs of $1,875, which is no small amount.  This is similar to a civil fine.  We believe that the Wisconsin Order was a disciplinary action within the meaning of § 332.321.2(8).

B.  Grounds for Which Discipline is Authorized in this State


Holdredge also argues that if the Wisconsin Order was a disciplinary action, it was not on grounds for which discipline is authorized in this state.  He makes several arguments to support this contention.


First, Holdredge argues that he neither pled guilty to nor was found guilty of any offense, but was merely the subject of generalized, subjective accusations.  It is true that the conduct set forth in the Wisconsin Order is not very specific or detailed, but it is sufficiently so for Holdredge to understand the substance of the complaint against him, and for us to determine whether it is conduct for which disciplinary action is authorized in this state.  


Second, Holdredge argues that the conduct for which he was disciplined in Wisconsin is not proscribed by Chapter 332.  While sexual harassment and inappropriate conduct toward patients, staff, and co-workers is not specifically mentioned in Chapter 332, § 332.321.2(5) allows discipline for misconduct in the performance of professional functions or duties, and 
§ 332.321.2(13) allows it for violation of any professional trust or confidence.  Thus, the conduct is cause for discipline under Chapter 332.


Third, Holdredge argues that the conduct specified in the Wisconsin Order is not grounds for discipline in Missouri because it did not occur in Wisconsin, but in Missouri and Illinois while he was serving in the Navy.  The fact that the conduct did not occur in Wisconsin is irrelevant.  

Finally, Holdredge argues that the grounds for discipline in the Wisconsin Order are not grounds for discipline in Missouri because he avoided discipline in Wisconsin by voluntarily completing sexual harassment education and because his license in Wisconsin was not restricted in any manner.  These are mere repetitions of Holdredge’s argument that we have already rejected, that the Wisconsin Order was not a “disciplinary action.” 
Summary


Holdredge is subject to discipline under § 332.321.2(8).  


SO ORDERED on January 31, 2006.



________________________________



KAREN A. WINN



Commissioner

�Statutory references are to the 2004 Supplement to the Revised Statutes of Missouri unless otherwise noted.
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