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)


vs.

)

No.  02-1472 BN




)

DONNA HOHL,

)




)
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)

DECISION


The professional nursing license of Donna Hohl is subject to discipline for suffocating a nursing home resident.

Procedure


The State Board of Nursing (Board) filed an amended complaint on January 7, 2003.  On February 21, 2003, the Board filed a motion for summary determination with supporting exhibits.  Our Regulation 1 CSR 15-3.440(3)(B) provides that we may decide this case without a hearing if any party establishes facts that are not disputed and entitle any party to a favorable decision.  ITT Commercial Fin. Corp. v. Mid-Am. Marine Supply Corp., 854 S.W.2d 371, 380-82 (Mo. banc 1993).


The Board cites the request for admissions that it served on Hohl on January 21, 2003.  Under Supreme Court Rule 59.01, the failure to answer a request for admissions establishes the matters in the request conclusively.  The party making the request is entitled to rely upon the 

facts asserted in the request, and no further proof is required.  Killian Constr. Co. v. Tri-City Constr. Co., 693 S.W.2d 819, 827 (Mo. App., W.D. 1985).  Such a deemed admission can establish any fact, or “application of the facts to the law, or the truth of the ultimate issue, or opinion or conclusion, so long as the opinion called for is not on abstract propositions of law.”  Briggs v. King, 714 S.W.2d 694-697 (Mo. App., W.D. 1986).  That rule applies to all parties, including those acting pro se.  Research Hosp. v. Williams, 651 S.W.2d 667, 669 (Mo. App., W.D. 1983).  Section 536.073
 and our Regulation 1 CSR 15-3.420(1) apply that rule to this case.


We gave Hohl until March 17, 2003, to file a response to the motion, but she did not respond.  Therefore, we conclude that she does not dispute the following facts.

Findings of Fact

1. Hohl is licensed by the Board as a licensed practical nurse.  Her license, No. PN033253, was current and active at all relevant times.  

2. Hohl was employed as a licensed practical nurse by Bethesda Southgate Nursing Home (Bethesda), St. Louis, Missouri, at all relevant times.

3. On or about May 1, 2002, Hohl was assigned to provide care to resident H.S., who was unconscious and unable to speak or eat on her own.  H.S. was placed on oxygen to assist her breathing.

4. At some point during her shift on or about May 1, 2002, while ostensibly providing care to the resident, Hohl tightened the metal nose clamp on H.S.’s oxygen mask, “pushed” her chin upward, and held her mouth closed for approximately ten minutes in order to suffocate her.  When Hohl believed that H.S. was no longer breathing, she removed the oxygen mask and began 

to wipe H.S.’s face.  While wiping the resident’s face, H.S. took another breath, so Hohl again “pushed” H.S.’s chin upward and held her mouth closed for another minute or two until H.S. ceased breathing.

5. As a result of the conduct described in paragraph 4, Hohl was arrested on May 21, 2002, and a complaint was filed in the Circuit Court of St. Louis County Missouri, on September 4, 2002, charging her with felony murder in the second degree.  

Conclusions of Law


We have jurisdiction to hear the Board’s complaint.  Section 621.045.  The Board has the burden of proving that Hohl has committed acts for which the law allows discipline.  Missouri Real Estate Comm’n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).

I.  Section 335.066.2(5)

The Board cites § 335.066.2(5), which allows discipline for:


(5) Incompetency, misconduct, gross negligence, fraud, misrepresentation or dishonesty in the performance of the functions or duties of any profession licensed or regulated by sections 335.011 to 335.096[.]

(Emphasis added.)


Incompetence is a general lack of, or a lack of disposition to use, a professional ability.  Forbes v. Missouri Real Estate Comm’n, 798 S.W.2d 227, 230 (Mo. App., W.D. 1990).  Misconduct is defined as “the willful doing of an act with a wrongful intention[;] intentional wrongdoing.”  Missouri Bd. for Arch’ts, Prof’l Eng’rs & Land Surv’rs v. Duncan, No. AR-84-0239 (Mo. Admin. Hearing Comm’n Nov. 15, 1985) at 125, aff’d, 744 S.W.2d 524 (Mo. App., E.D. 1988).  Gross negligence is a deviation from professional standards so egregious that it demonstrates a conscious indifference to a professional duty.  Duncan v. Missouri Bd. for Arch’ts, Prof’l Eng’rs and Land Surveyors, 744 S.W.2d 524, 533 (Mo. App., E.D. 1988).  The mental state can be inferred from all the surrounding circumstances.  Id.    


By failing to respond to the Board’s request for admissions, Hohl is deemed to have admitted that she tightened the metal nose clamp on the oxygen mask and pushed H.S.’s mouth closed in order to suffocate her.  Hohl’s intentional act constitutes misconduct and incompetency in the performance of the functions and duties of her profession.  However, intent and indifference are mutually exclusive.  She did not act with mere indifference, conscious or otherwise.  Therefore, we conclude that she is subject to discipline under § 335.066.2(5) for misconduct and incompetency, but not for gross negligence.

II.  Section 335.066.2(12) 

The Board cites § 335.066.2(12), which allows discipline for:

(12) Violation of any professional trust or confidence[.]


A professional trust or confidence arises when a person relies on the special knowledge and skills of a professional that are evidenced by professional licensure.  State Bd. of Nursing v. Morris, BN-85-1498, at 11 (Mo. Admin. Hearing Comm’n Jan. 4, 1988).  A professional trust may exist, not only between the professional and her clients, but also between the professional and her employer and colleagues.  Id.


Hohl violated the professional trust of her patient, her employer, and her colleagues.  We find cause to discipline her license under § 335.066.2(12).

Summary


We conclude that there is cause to discipline Hohl’s license under § 335.066.2(5) and (12).  We cancel the hearing.

SO ORDERED on March 26, 2003.



________________________________



CHRISTOPHER GRAHAM



Commissioner

	�Statutory references are to the 2000 Revised Statutes of Missouri.
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