Before the

Administrative Hearing Commission

State of Missouri

STATE BOARD OF NURSING,
)



)



Petitioner,
)




)


vs.

)

No. 09-0057 BN



)

EVONNE HOGUE,


)




)



Respondent.
)

DECISION


Evonne Hogue is subject to discipline because she verbally and physically abused patients and because she was placed on the Department of Health and Senior Services’ (“the Department”) Employee Disqualification List (“EDL”).
Procedure


On January 13, 2009, the State Board of Nursing (“the Board”) filed a complaint seeking to discipline Hogue.  On June 19, 2009, Hogue was personally served with a copy of the complaint and our notice of complaint/notice of hearing.  Hogue did not file an answer.  On 
July 17, 2009, we held a hearing on the complaint.   Loretta L. Schouten represented the Board.  Neither Hogue nor anyone representing her appeared.  The matter became ready for our decision on July 17, 2009, the date the transcript was filed.

Findings of Fact

1. Hogue is licensed by the Board as a licensed practical nurse (“LPN”).  Her nursing license was current and active at all relevant times.
Count I – Patient Abuse at Abbey Care Center

2. In June 2005, Hogue was employed as an LPN at Abbey Care Center (“the Center”) in St Louis, Missouri.  Hogue was employed as a charge nurse at the Center.
3. In the morning of June 3, 2006, Hogue entered resident M.M.’s room and stripped her and all of her blankets, making her lay on the bed naked for a period of time.  
4. On June 4, 2006, Hogue upset M.M. by speaking to her in a derogatory manner.  Hogue called M.M. a “nasty, stinky woman.”

5. M.M. became agitated with Hogue, and she went behind the nurses’ station where Hogue was sitting.  Hogue continued to make derogatory remarks to M.M., and the resident became more agitated.
6. M.M. walked toward Hogue.  Hogue pushed M.M. against a window with her forearm, pushing against M.M.’s neck.
7. A co-worker stepped behind M.M. and placed herself in front of the window to prevent M.M, from going through the window.  Two co-workers placed themselves between Hogue and M.M. to prevent them from fighting.  After the confrontation, Hogue continued to antagonize M.M.
8. Immediately following the incident, staff – including the other charge nurse –  tried to contact the Director of Nursing about the incident, but Hogue was intercepting all calls.  
9. On June 6, 2005, the Center terminated Hogue for violating M.M.’s right to be free from abuse.
10. Hogue was referred for placement on the EDL.
Count II – Patient Abuse at Alexian Brothers
11. In August 2006, Hogue was employed as an LPN at Alexian Brothers Lansdowne Village (“Alexian”) in St Louis, Missouri.  Hogue served as the night shift charge nurse on the dementia unit of Alexian.
12. On or about August 9, 2006,
 a resident in a wheelchair, H.M., referred to Hogue in a derogatory manner.  Hogue walked over to H.M. and tilted her wheelchair back until the handles of the wheelchair touched the floor.  Hogue left H.M. in this position for approximately five to ten minutes before returning the wheelchair to an upright position.
13. Another resident, G.D., witnessed the incident and questioned Hogue’s actions.  Hogue walked behind G.D. and wrapped her arms around the resident and proceeded to lower G.D. to the floor.
14. H.M. and G.D. both have severe dementia.
15. Alexian’s Assistant Administrator asked Hogue to provide a written statement and discuss the matter on the telephone, but she did neither.  Hogue was terminated from Alexian.
16. A Department investigation was conducted and as a result of the findings, a recommendation was made to place Hogue on the EDL.
17. On January 30, 2008, the Department placed Hogue’s name on the EDL for a period of three years.
Conclusions of Law 


We have jurisdiction to hear this case.
  The Board has the burden of proving that Hogue has committed an act for which the law allows discipline.
  The Board argues that there is cause for discipline under § 335.066:
2.  The board may cause a complaint to be filed with the administrative hearing commission as provided by chapter 621, RSMo, against any holder of any certificate of registration or authority, permit or license required by sections 335.011 to335.096 or any person who has failed to renew or has surrendered his or her certificate of registration or authority, permit or license for any one or any combination of the following causes:
*   *   *

(5) Incompetency, misconduct, gross negligence, fraud, misrepresentation or dishonesty in the performance of the functions or duties of any profession licensed or regulated by sections 335.011 to 335.096;
*   *   *

(12) Violation of any professional trust or confidence;
*   *   *

(15) Placement on an employee disqualification list or other related restriction or finding pertaining to employment within a health-related profession issued by any state or federal government or agency following final disposition by such state or federal government or agency[.]
Professional Standards – Subdivision (5)

The Board argues that Hogue’s conduct as set forth in both of the counts constitutes incompetence, gross negligence, and misconduct in the performance of the functions or duties of an LPN.

Incompetence is a general lack of professional ability, or a lack of disposition to use an otherwise sufficient professional ability, to perform in an occupation.
  We follow the analysis of incompetence in a recent disciplinary case from the Supreme Court, Albanna v. State Bd. of Regis’n for the Healing Arts.
  Incompetence is a “state of being” showing that a professional is unable or unwilling to function properly in the profession.  Misconduct means “the willful doing of an act with a wrongful intention[;] intentional wrongdoing.”
  Gross negligence is a deviation from professional standards so egregious that it demonstrates a conscious indifference to a professional duty.


Caring for patients is clearly one of the duties of an LPN.  Verbally and physically abusing patients is misconduct.  We also find that the conduct evidences incompetence.  By showing two instances of patient abuse, the Board proved Hogue’s incompetence.  Hogue offered no evidence of her competence to counter this.  Because the mental states for misconduct and gross negligence are mutually exclusive, we find no cause to discipline for gross negligence.

There is cause for discipline under § 335.066.2(5) for incompetence and misconduct, but not for gross negligence.  
Violation of Professional Trust – Subdivision (12)


The Board argues that Hogue’s conduct as set forth in both counts constitutes a violation of professional trust or confidence.  Professional trust is the reliance on the special knowledge and skills that professional licensure evidences.
  It may exist not only between the professional and his clients, but also between the professional and his employer and colleagues.
 

Patients have trust and confidence that their nurse will use his or her knowledge and skills to care for them, not abuse them.  Hogue’s conduct violated that trust and confidence.  There is cause for discipline under § 335.066.2(12).
Placement on EDL – Subdivision (15)


Hogue’s name was placed on the EDL, and this is cause for discipline under 
§ 335.066.2(15).
Summary

Hogue is subject to discipline under § 335.066.2(5), (12), and (15).

SO ORDERED on October 6, 2009.



________________________________



JOHN J. KOPP



Commissioner

�The Board’s complaint lists the respondent as “Evan” Hogue.  At the hearing, the Board’s attorney informed this Commission that this was a spelling error and that the respondent’s first name is spelled “Evonne.”  We ordered the caption of the case changed.  Tr. at 5.


�Pet. Ex. 2 at 2.


�The Board’s complaint lists the date of the incident as “on or about August 9, 2006.”  One report states that the date was August 14, 2006.  Pet. Ex. 3 at 15.  Another report states that the event took place on August 9, 2006.  Pet. Ex. 3 at 16.  In another report, it appears that the event took place on – or was reported on – Thursday, August 10, 2006.  Pet. Ex. 3 at 26.  The incident report states that the date was August 10, 2006.  Pet. Ex. 3 at 23.  Despite the inconsistency of the date, we find that Hogue was on notice of the allegations against her.  The fact that the incident took place sometime during the night shift may be a reason for the discrepancy.


�Section 621.045.  Statutory references, unless otherwise noted, are to RSMo Supp. 2008.


�Missouri Real Estate Comm’n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).  


�Tendai v. Missouri Bd. of Reg’n for the Healing Arts, 161 S.W.3d 358, 369 (Mo. banc 2005).


�No. 89,809 at 11-12 (Mo. banc 06/30/2009) 2009 WL 1872121.  


�Missouri Bd. for Arch’ts, Prof’l Eng’rs & Land Surv’rs v. Duncan, No. AR-84-0239 (Mo. Admin. Hearing Comm’n Nov. 15, 1985) at 125, aff’d, 744 S.W.2d 524 (Mo. App., E.D. 1988).  


�Id. at 533.


�Trieseler v. Helmbacher, 168 S.W.2d 1030, 1036 (Mo. 1943).  


�Cooper v. Missouri Bd. of Pharmacy, 774 S.W.2d 501, 504 (Mo. App., E.D. 1989).
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