Before the

Administrative Hearing Commission

State of Missouri

HOGAN TRANSPORTS, INC.,
)



)



Petitioner,
)




)


vs.

)

No. 98-1305 RV




)

DIRECTOR OF REVENUE,
)




)



Respondent.
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FINDINGS OF FACT AND CONCLUSIONS OF LAW


On May 11, 1998, Hogan Transports, Inc. (Hogan) filed a petition seeking this Commission’s determination on its use tax protest.  Hogan argues that it is not liable for Missouri use tax and interest on the purchase of satellite communications units installed on its trucks.  This Commission convened a hearing on the petition on March 31, 1999.  Edward F. Downey and Juan D. Keller of Bryan Cave LLP represented Hogan.  Senior Counsel Harry D. Williams represented the Director.  


The parties filed written arguments.  The matter became ready for our decision on October 8, 1999, when the last written argument was filed.

Findings of Fact

1. Hogan is a Missouri corporation and a common carrier engaged in the business of transporting general commodity freight by tractor-trailer in the 48 contiguous states and portions 

of Canada.  Its headquarters is located in St. Louis.  Each of its trucks is licensed for a gross weight of 24,000 pounds or more.  

2. In 1994, Hogan entered into an agreement with Qualcomm, Inc., under which Hogan used, on a trial basis, ten units of a satellite tracking and communications system named OmniTracs. 

3. OmniTracs includes the following hardware components attached to a truck:  an antenna on the cab of the truck, a microprocessor located under the driver’s seat, a keyboard/display unit inside the cab, and connecting cables.  The cables connect the microprocessor to the antenna, keyboard/display, and the truck’s diagnostic port.  

4. The OmniTracs system includes three separate features:  QTracs, SensorTracs, and JTracs.  QTracs allows the driver and dispatcher to communicate via satellite with messages similar to e-mail.  It also allows the dispatcher to locate and track the truck along its route. 

5. SensorTracs allows the office to monitor how the driver is operating the truck, including road speed, distance traveled, engine speed, fuel economy, and idle time of the truck. 

6. JTracs provides for the monitoring of the truck’s performance by the shop or repair facility.  It alerts the shop if any of approximately 20 problems arise, including low oil pressure, high engine temperature, inadequate coolant level, low battery voltage, and low brake pressure.  JTracs allows the shop to diagnose the problem so that the shop can direct the driver to an appropriate repair facility with instructions about the nature of the repair that is needed.  JTracs also allows the shop to adjust the engine performance from a distant location, for example, to limit the speed of the truck. 

7. In May of 1995, Hogan purchased the satellite communications units that it had used on a trial basis.  Hogan’s management purchased the units for the purposes of 

communicating with the driver as well as monitoring the truck’s performance and the driver’s operation of the truck.  Hogan purchased additional units from June 1995 until June 1996.  

8. During 1995 and 1996, Hogan began implementing the OmniTracs system by purchasing and installing the hardware, training employees, and using the QTracs features. 

9. In 1997, Hogan implemented the SensorTracs and JTracs features, which used the same hardware as QTracs except for a small chip that was inserted into the microprocessor on the truck.  SensorTracs and JTracs require additional software to be installed at the home office to monitor the performance of the driver and truck.  Hogan used the information from SensorTracs, including distance traveled and idle time of the truck, to schedule maintenance.  Hogan used information from JTracs to monitor the truck’s engine performance and to determine if repairs were necessary. 

10. Hogan’s accountant contacted the Missouri Department of Revenue by telephone on two different occasions to determine whether the satellite units were subject to Missouri use tax.  One employee of the Director told him that the purchases were subject to use tax, and another employee said that the purchases were exempt.  

11. Hogan’s accountant followed the telephone calls with a letter to an employee of the Director concerning “satellite tracking units” installed on the trucks of a common carrier.  The Director’s employee responded with a letter stating that the purchases were exempt.  The accountant did not identify Hogan and did not seek a formal letter ruling from the Director. 

12. The Department of Revenue audited Hogan’s business and assessed use tax and interest based on the purchase of the satellite units.  The Director did not assess additions or penalties.  On or about September 30, 1997, Hogan paid under protest $51,729.91 ($44,009.30 in use tax and $7,720.61 in interest).

13. Qualcomm released a new version of JTracs called the JTracs Pro/400 System, which monitors approximately 150 different performance faults.  Hogan implemented the JTracs Pro/400 System in its trucks when it became available.

14. On March 27, 1998, the Director denied Hogan’s protest.

Conclusions of Law


We have jurisdiction to hear Hogan’s petition.  Section 621.050.1.
  Hogan has the burden to prove that it is not liable for the amounts assessed.  Section 621.050.2.  We do not merely review the Director’s decision, but find the facts and make an independent decision by applying existing law to the facts.  J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20 (Mo. banc 1990).


Section 144.020 imposes a tax “upon all sellers for the privilege of engaging in the business of selling tangible personal property or rendering taxable service at retail in this state.”  Section 144.030.2(3) provides for an exemption from sales and use tax on the purchase of: 

Materials, replacement parts and equipment purchased for use directly upon, and for the repair and maintenance or manufacture of, motor vehicles, watercraft, railroad rolling stock or aircraft engaged as common carriers of persons or property[.] 

(emphasis added).  Maintenance is defined as “the labor of keeping something in a state of repair or efficiency : CARE, UPKEEP.”  WEBSTER'S THIRD NEW INTERNATIONAL DICTIONARY 1362 (unabr. 1986).  Repair is defined as “restoration to a state of soundness, efficiency, or health.”  Id. at 1923.  Section 144.615(3) provides an exemption from use tax on:

Tangible personal property, the sale of which, if made in this state, would be exempt from or not subject to the Missouri sales tax under the provisions of subsections 2 and 3 of section 144.030[.]

Section 144.210 provides in part:


1.  The burden of proving that a sale of tangible personal property, services, substances or things was not a sale at retail shall be upon the person who made the sale, except that with respect to sales, services or transactions provided for in section 144.070.  The seller shall obtain and maintain exemption certificates signed by the purchaser or his agent as evidence for any exempt sales claimed; provided, however, that before any administrative tribunal of this state, a seller may prove that sale is exempt from tax under this chapter in accordance with proof admissible under the applicable rules of evidence; except that when a purchaser has purchased tangible personal property or services sales tax free under a claim of exemption which is found to be improper, the director of revenue may collect the proper amount of tax, interest, additions to tax and penalty from the purchaser directly.  Any tax, interest, additions to tax or penalty collected by the director from the purchaser shall be credited against the amount otherwise due from the seller on the purchases or sales where the exemption was claimed. 

Section 144.610 provides: 


1.  A tax is imposed for the privilege of storing, using or consuming within this state any article of tangible personal property purchased on or after the effective date of sections 144.600 to 144.745 in an amount equivalent to the percentage imposed on the sales price in the sales tax law in section 144.020.  This tax does not apply with respect to the storage, use or consumption of any article of tangible personal property purchased, produced or manufactured outside this state until the transportation of the article has finally come to rest within this state or until the article has become commingled with the general mass of property of this state. 


2.  Every person storing, using or consuming in this state tangible personal property is liable for the tax imposed by this law, and the liability shall not be extinguished until the tax is paid to this state, but a receipt from a vendor authorized by the director of revenue under the rules and regulations that he prescribes to collect the tax, given to the purchaser in accordance with the provisions of section 144.650, relieves the purchaser from further liability for the tax to which receipt refers.

Regulation 12 CSR 10-3.300 provides in part:

(1)  Purchases of materials, replacement parts and equipment on motor vehicles, watercraft, railroad rolling stock or aircraft engaged as common carriers may qualify for the exemption, provided the purchases are used directly upon and for the repair and maintenance or manufacture of the carriers.

(2)  Equipment on motor vehicles used by common carriers which is exempt from sales tax includes power take-off (PTO) units which are attached to the transmission of the power unit of the vehicle and all materials and replacement parts for PTO units.

(3)  Materials and replacement parts for motor vehicles which are used by common carriers and which qualify for exemption from sales tax include, but are not necessarily limited to, grease, motor oil, antifreeze, fuel additives, paint for body work and radio repair parts purchased for use on the vehicle. 

Exemptions are strictly construed against the taxpayer and are allowed “only to the extent they are clearly and expressly authorized by the language of the statute.”  Spudich v. Director of Revenue, 745 S.W.2d 677, 682 (Mo. banc 1988).  


Hogan argues that the purchases of the units are exempt under sections 144.615(3) and 144.030.2(3) because the units were purchased to provide repair and maintenance functions for motor vehicles engaged as common carriers.  Hogan admits that it did not activate the JTracs and SensorTracs features until 1997, after making the purchases at issue in this case.  However, Hogan points out that its vice president of operations testified under oath that he purchased the equipment at issue with the purpose and intent of using it for the features provided by JTracs and SensorTracs, including monitoring the vehicle’s ground speed, engine speed, idle time, engine oil pressure, coolant level and temperature, and other aspects of the truck’s performance.


Hogan cites Concord Publishing House, Inc. v. Director or Revenue, 916 S.W.2d 186 (Mo. banc 1996).  In that case, newspaper publishers purchased manufacturing equipment that allowed conversion from a “tiling” method of processing to a “pagination” method.  The 

Director argued that because the pagination system was not implemented until a year after the audit period in which the equipment was purchased, the taxpayer did not qualify for the exemption under section 144.030.2(4).  The court rejected the Director’s argument and found that the purchases were made “by reason of a design or product change” under section 144.030.2(4).  The court found that the exemption statute “does not specify when the equipment must be used, only that it is used in an exempt manner.”  Concord Publishing House, at 194.


The Director contends that when Hogan purchased the units, it purchased only the QTracs functions, which allowed tracking of the vehicles and communication with drivers.  The Director argues that the satellite systems did not allow maintenance or repair functions when they were purchased.  The Director asserts that the intent to upgrade the system was shown only by self-serving and unsupported statements that do not rise to the level of competent and substantial evidence.  Furthermore, the Director asserts that during the audit period, the functions of JTracs and SensorTracs were no more sophisticated than gauges normally found in a motor vehicle and did not serve to repair or maintain the vehicles.    


We agree with Hogan that the satellite communications units are exempt under sections 144.615(3) and 144.030.2(3) because the units are equipment used directly upon and for the repair and maintenance of motor vehicles engaged as common carriers.  Hogan’s vice president of operations testified under oath that he purchased the equipment with the purpose and intent of using it not only for communication with the driver and tracking the vehicle, but also for the features provided by SensorTracs and JTracs.  Hogan’s vice president of operations pointed out that the SensorTracs and JTracs features were not operational during the audit period because the company first needed to install the hardware and train its personnel on the more basic QTracs features.  After the necessary hardware was installed on the trucks and sufficient training was 

completed, Hogan added the SensorTracs and JTracs features by purchasing additional software for its home office computers and by inserting a chip in the microprocessor of each truck.  The testimony of the vice president of operations was corroborated by the testimony of Hogan’s fuel manager and by the documentation submitted into evidence concerning the satellite system.


SensorTracs allows the company to monitor the road speed, engine speed, fuel economy, and idle time of the truck.  Hogan uses the information from SensorTracs, including the time that a truck has run at idle time and the distance that a truck has traveled, to schedule maintenance.  JTracs provides for the monitoring of the truck’s engine performance by the shop or repair facility.  It alerts the shop if any number of problems arise, including low oil pressure, high engine temperature, inadequate coolant level, and low battery voltage.  JTracs allows the shop to diagnose problems with the engine so that the shop can direct the driver to the appropriate repair facility with instructions about the specific type of repair that is needed.  JTracs also allows the shop to adjust the engine performance from a distant location, for example, to limit the speed of the truck.  Contrary to the Director’s assertion, the JTracs and SensorTracs features available during the audit period were more sophisticated than gauges normally found on motor vehicles. The JTracs and SensorTracs features allow the monitoring of the truck’s performance by the shop and provide diagnostic information concerning specific repairs that are needed.  Hogan purchased the units for the purposes of maintaining and repairing its trucks as well as communicating with the drivers and tracking the trucks.  


Although the maintenance and repair features were not used during the audit period, Hogan’s management intended to use those features on the same hardware that was installed during the audit period.  Hogan subsequently implemented those features after the audit period.  Concord Publishing House provides:  

It is unreasonable to expect all businesses to pay for and make major production changes all in one tax year in order to qualify for the exemption. . . .  To hold that the implementation of a new process must occur within the same tax year as the purchase would unnecessarily discriminate against small businesses and hinder their investment in new technology.

Id. at 194.  The court in Concord Publishing House held that the delay from the purchase of equipment until its use in an exempt manner did not eliminate the exemption on the purchase.  Id.  The court’s reasoning applies equally to Hogan’s purchase of the satellite communications units.  


We therefore conclude that Hogan is entitled to a refund of the $44,009.30 in use tax and $7,720.61 in interest that it paid under protest on the units, plus accrued interest.  Section 144.700.4.  


SO ORDERED on November ____, 1999.



________________________________



WILLARD C. REINE



Commissioner

�All statutory references are to the 1994 Revised Statutes of Missouri. 
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