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State of Missouri

STATE BOARD OF NURSING,
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)



Petitioner,
)




)


vs.

)

No. 07-1132 BN



)

DANA HOFMANN,

)




)



Respondent.
)

DECISION


The State Board of Nursing (“Board”) may discipline Dana Hofmann for falsifying records and committing fraud.  

Procedure


The Board filed its complaint on June 28, 2007.  We served Hofmann with notice of this case, a copy of the complaint, and notice of hearing.  On May 13, 2008, we convened a hearing on the complaint.  Loretta Schouten represented the Board.  Hofmann did not appear.  Our reporter filed the transcript on May 20, 2008.  
Findings of Fact

1. Hofmann holds a practical nurse (“LPN”) license.  At all relevant times, Hofmann’s license was current and active, and Missouri Home Health Care (“Missouri Home”) employed Hofmann.  Missouri Home’s office was in West Plains, Missouri. 
2. Missouri Home assigned Hofmann to provide in-home care to (“visit”) patients.  For such services, Hofmann billed her time to Missouri Home.  Hofmann had a professional duty to bill her time accurately.  Missouri Home and the patients trusted Hofmann to provide care as assigned and record her services accurately.  
3. In 2005, on the following dates, Missouri Home assigned Hofmann the following visits:
	Date
	Number of Patients

	November 17
	one

	November 26
	two

	November 29
	three

	November 30
	two

	December 2
	one


Hofmann did not make any of those nine visits, but she recorded her time as if she had, so that Missouri Home would pay her for it.  As of December 17, 2005, Hofmann also falsified records as to four other visits.
  
Conclusions of Law


We have jurisdiction to hear the Board’s complaint.
  The Board has the burden of proving facts on which the law allows discipline.
  To carry that burden, the Board cites the request for admissions served on Hofmann on March 4, 2008, to which Hofmann did not respond.  
The failure to answer a request for admissions establishes the matters in the request conclusively.
  The party making the request is entitled to rely upon the facts asserted in the request, and no further proof is required.
  Such a deemed admission can establish any fact, or 
“application of the facts to the law, or the truth of the ultimate issue, or opinion or conclusion, so long as the opinion called for is not on abstract propositions of law.”
  That rule applies to all parties, including those acting pro se.

But in licensing cases, the use of deemed admissions is subject to certain limitations.  The General Assembly and the courts instruct that we must:

make an independent assessment of the facts to determine whether cause for disciplining a licensee exists . . . .  But this impartiality would be compromised if the determination of cause was not a separately and independently arrived at determination by the Hearing Commission.[
] 

Therefore, we independently apply the facts to the law to determine whether Hofmann is subject to discipline as charged in the complaint.  
a.  Professional Trust

The Board argues that Hofmann’s 13 instances of falsifying records constitute cause for discipline under § 335.066.2(12), allowing discipline for:

[v]iolation of any professional trust or confidence[.]

Hofmann admitted that Missouri Home and her patients relied on her credentials as an LPN.  Falsifying records violated that trust.  Therefore, we conclude that Hofmann is subject to discipline for violation of professional trust.  
b.  Fraud

The Board argues that Hofmann’s nine instances of using false records to receive pay for services not provided constitute cause for discipline under the provisions of § 335.066.2 allowing discipline for:    

(4) Obtaining or attempting to obtain any fee, charge, tuition or other compensation by fraud, deception or misrepresentation;

(5) . . . fraud, misrepresentation or dishonesty in the performance of the functions or duties of [an LPN.]
There is no dispute as to whether recording services rendered is part of an LPN’s functions or duties, and we conclude that it is.  

"Deception" contemplates an act designed to deceive, to cheat someone by inducing their reliance on clever contrivance or misrepresentation.
  Misrepresentation is a falsehood or untruth made with the intent of deceit rather than inadvertent mistake.
  Fraud is an intentional perversion of truth to induce another to act in reliance upon it.
  Dishonesty is a lack of integrity, a disposition to defraud or deceive.
  Dishonesty includes actions that reflect adversely on trustworthiness.
  

Therefore, we conclude that Hofmann is subject to discipline for obtaining or attempting to obtain compensation by fraud, deception, and misrepresentation; and for fraud, misrepresentation or dishonesty in the performance of the functions or duties of an LPN.

c.  Other Mental States

The Board argues that Hofmann’s nine instances of falsely documenting home health services that she did not provide constitute cause for discipline under the provisions of 
§ 335.066.2 allowing discipline for:

(5) Incompetency, misconduct . . . in the performance of the functions or duties of [an LPN.]

Those terms describe mental states that characterize certain conduct.  We may infer the requisite mental state from the “circumstances of the particular case.”

Incompetency is a lack of professional ability.
  No fact in the record shows that Hofmann was incapable of making records properly.  Therefore, the Board has not shown that Hofmann is subject to discipline for incompetency.  
The record shows that she falsely documented home health services with the intention of taking payment to which she was not entitled.  Such facts show misconduct, which is the willful doing of a wrongful act.
  Therefore, we conclude that Hofmann is subject to discipline for misconduct.  
Summary


Hofmann is subject to discipline under § 335.066.2(4), (5), and (12).  

SO ORDERED on June 27, 2008.



________________________________



NIMROD T. CHAPEL, JR.


Commissioner

�The record does not show whether the four falsifications not itemized related to services provided, and does not show whether Hofmann used such false records to obtain payment from Missouri Home.  


�Section 335.066.2.  Statutory references are to RSMo Supp. 2007 unless otherwise noted.


�Missouri Real Estate Comm'n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).  


�Section 536.073.2, RSMo 2000, our Regulation 1 CSR 15-3.420(1), and Supreme Court Rule 59.01.  


�Killian Constr. Co. v. Tri-City Constr. Co., 693 S.W.2d 819, 827 (Mo. App., W.D. 1985).  


�Briggs v. King, 714 S.W.2d 694, 697 (Mo. App., W.D. 1986).   


�Research Hosp. v. Williams, 651 S.W.2d 667, 669 (Mo. App., W.D. 1983).


�Kennedy v. Missouri Real Estate Comm'n, 762 S.W.2d 454, 456-57 (Mo. App., E.D. 1988).  


�State ex rel. Nixon v. Telco Directory Publishing, 863 S.W.2d 596, 600 (Mo. banc 1993).  


�Hernandez v. State Bd. of Regis’n for Healing Arts, 936 S.W.2d 894, 899 n.3 (Mo. App., W.D. 1997).


�Id. at 899 n.2. 


�MERRIAM-WEBSTER'S COLLEGIATE DICTIONARY 359 (11th ed. 2004).  


�See In re Duncan, 844 S.W.2d 443, 444 (Mo. banc 1992).


	�State v. Jensen, 184 S.W.3d 586, 589 (Mo. App., S.D.  2006).    


�Section 1.020(8);  Johnson v. Mo. Bd. of Nursing Adm'rs, 130 S.W.3d 619, 642 (Mo. App., W.D. 2004).


�Grace v. Missouri Gaming Comm’n, 51 S.W.3d 891, 900-01 (Mo. App., W.D. 2001).  .
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