Before the

Administrative Hearing Commission

State of Missouri

CLAYTON L. HOELSCHER,
)



)



Petitioner,
)




)


vs.

)

No. 09-1186 DI



)

DIRECTOR OF DEPARTMENT OF 
)

INSURANCE, FINANCIAL INSTITUTIONS
)

AND PROFESSIONAL REGISTRATION,
)




)



Respondent.
)

DECISION 


The Director of the Department of Insurance, Financial Institutions and Professional Registration (“the Director”) has cause to deny Clayton L. Hoelscher’s application for an insurance producer license because Hoelscher was found guilty of conspiracy to distribute and possess cocaine with intent to distribute.  
Procedure


Hoelscher filed a complaint on August 26, 2009, challenging the Director’s denial of his application.  The Director filed an answer and motion for summary decision on September 29, 2009.  We gave Hoelscher until October 20, 2009, to respond to the motion, but he did not respond.  

Our Regulation 1 CSR 15-3.446(5)(A) provides:  

The commission may grant a motion for summary decision if a party establishes facts that entitle any party to a favorable decision and no party genuinely disputes such facts. 
Findings of Fact


1.  On April 26, 1989, in the United States District Court for the Eastern District of Missouri, a grand jury charged Hoelscher with conspiracy to distribute and possess cocaine with intent to distribute.  A jury found Hoelscher guilty of the charge.  On November 13, 1989, the court issued its judgment sentencing Hoelscher to 78 months in prison.  

2.  Hoelscher applied to the Director for licensure as an insurance producer.  On July 24, 2009, the Director issued a decision denying the application.  
Conclusions of Law


This Commission has jurisdiction over the Director’s complaint.
  The applicant has the burden to show that he or she is entitled to licensure.
   

Section 375.141.1 provides:  

The director may suspend, revoke, refuse to issue or refuse to renew an insurance producer license for any one or more of the following causes: 

*   *   * 
(6) Having been convicted of a felony or crime involving moral turpitude; 
*   *   * 

(8) Using fraudulent, coercive, or dishonest practices, or demonstrating incompetence, untrustworthiness or financial irresponsibility in the conduct of business in this state or elsewhere[.]

I.  Crime Involving Moral Turpitude

21 U.S.C. § 841(a) provides:  

Except as authorized by this subchapter, it shall be unlawful for any person knowingly or intentionally—

(1) to manufacture, distribute, or dispense, or possess with intent to manufacture, distribute, or dispense, a controlled substance[.]

21 U.S.C. § 846 provides:  
Any person who attempts or conspires to commit any offense defined in this subchapter shall be subject to the same penalties as those prescribed for the offense, the commission of which was the object of the attempt or conspiracy.  

Moral turpitude is:

an act of baseness, vileness, or depravity in the private and social duties which a man owes to his fellowman or to society in general, contrary to the accepted and customary rule of right and duty 

between man and man; everything “done contrary to justice, honesty, modesty, and good morals.”[
]


In Brehe v. Missouri Dep’t of Elementary and Secondary Education,
 a case that involved discipline of a teacher’s certificate under § 168.071 for committing a crime involving moral turpitude, the court referred to three classifications of crimes:

(1) crimes that necessarily involve moral turpitude, such as frauds (Category 1 crimes);

(2) crimes “so obviously petty that conviction carries no suggestion of moral turpitude,” such as illegal parking (Category 2 crimes); and

(3) crimes that “may be saturated with moral turpitude,” yet do not involve it necessarily, such as willful failure to pay income tax or refusal to answer questions before a congressional committee (Category 3 crimes).


“Courts invariably find moral turpitude in the violation of narcotics laws.”
  Drug law violations are in contravention of Missouri’s historical standards of decency and good morals.  

We agree that the crime of conspiracy to distribute and possess cocaine with intent to distribute involves an act of vileness and depravity and is a Category 1 crime.  There is cause to deny Hoelscher’s application under § 375.141.1(6).  
II.  Section 375.141.1(8)

The Director also argues that there is cause to refuse Hoelscher’s application under 
§ 375.141.1(8) for using fraudulent, coercive, or dishonest practices, or demonstrating incompetence, untrustworthiness or financial irresponsibility in the conduct of business.  Fraud is "an intentional perversion of truth to induce another, in reliance on it, to part with some valuable thing belonging to him."
  Dishonesty is a lack of integrity, a disposition to defraud or deceive.
  Dishonesty also includes actions that reflect adversely on trustworthiness.
   Conspiracy to distribute and possess cocaine with intent to distribute does not necessarily involve a perversion of truth, untrustworthiness, or a disposition to defraud or deceive.  Further, we do not consider cocaine trafficking, though lucrative, to be “in the conduct of” a business, insurance or otherwise.
  
III.  Lack of Discretion

Section 374.051.1 provides in part: 

Notwithstanding section 621.120, RSMo, the director shall retain discretion in refusing a license or renewal and such discretion shall not transfer to the administrative hearing commission.  

Under this provision, we have no discretion when there is any cause to refuse the issuance of a license.  We must deny the application.  

Summary


We deny Hoelscher’s application for an insurance producer license.  We grant the Director’s motion for summary decision and cancel the hearing.  

SO ORDERED on November 2, 2009.



________________________________



NIMROD T. CHAPEL, JR.


Commissioner
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