Before the

Administrative Hearing Commission

State of Missouri

STATE BOARD OF NURSING,
)



)



Petitioner,
)




)


vs.

)

No. 05-1595 BN



)

KATHLEEN S. HODSON,
)




)



Respondent.
)

DECISION 


The State Board of Nursing (“the Board”) has cause to discipline Kathleen S. Hodson’s inactive Missouri registered professional nurse license because the Arizona State Board of Nursing (“the Arizona Board”) disciplined Hodson’s Arizona nursing license on grounds for which discipline is authorized in this state.  
Procedure


The Board filed a complaint on October 28, 2005, seeking this Commission’s determination that Hodson’s Missouri license is subject to discipline.  Hodson was served with a copy of the complaint and our notice of hearing on or about November 3, 2005, but she did not file an answer to the complaint.  

On January 11, 2006, the Board filed a motion for summary determination.  Although we gave Hodson until February 1, 2006, to respond to the motion, she did not respond.  

Our Regulation 1 CSR 15-3.440(3)(B) provides that we may decide this case in any party’s favor without a hearing if any party establishes facts that (a) no party disputes and 
(b) entitle any party to a favorable decision.  

Findings of Fact


1.  Hodson was licensed by the Board as a registered professional nurse on July 31, 1996.  Hodson’s license was current and active until April 30, 2001, when she placed her license on inactive status.  Her license remains inactive.  


2.  On or about November 20, 2002, Hodson contacted the Arizona Board office to self report her diversion and use of meperidine (Demerol) and morphine from Havasu Regional Medical Center in Lake Havasu City, Arizona.


3.  On or about December 16, 2002, Hodson signed a Stipulated Agreement with the CANDO program, the Arizona Board’s confidential, non-disciplinary monitoring program for chemically dependent nurses.  The Stipulated Agreement required, in part, for Hodson to enter into and complete an intensive treatment program, aftercare, attend a nurse recovery group, attend AA/NA, abstain from unauthorized drug use, notify CANDO of any prescriptions received, submit to random urine drug screens, and, upon return to nursing practice, abide by standard nursing practice restrictions.  

4.  On or about March 9, 2003, Hodson was arrested and charged with theft and possession of narcotics.  While on duty at La Paz Regional Hospital in Parker, Arizona, Hodson placed a 300 milligram container of meperidine in her purse.  Hodson reported to another nurse that the patient needed her Patient Controlled Analgesia (“PCA”) reloaded.  Hodson took the meperidine from the other nurse and volunteered to reload the PCA.  Upon realizing that the meperidine had not been reloaded, the nurse inquired as to the whereabouts of the meperidine.  
Hodson stated that the meperidine was put away at the nursing station.  When another nurse queried Hodson regarding the whereabouts of the meperidine, Hodson retrieved the meperidine from her purse.  


5.  On or about March 17, 2003, the Arizona Board received a complaint alleging that Hodson had stolen meperidine from La Paz Regional Hospital, where she was employed.  The police were contacted, and Hodson admitted that she had meperidine in her purse and had self administered 50 mg. of the drug.  


6.  On or about March 17, 2003, Hodson tested positive for benzodiazepines
 during a random urine drug screen. 


7.  On or about March 24, 2003, CANDO staff contacted the Arizona Board regarding the positive drug screen.  Hodson acknowledged that she had diverted meperidine while at work and had also taken two Valium.  Hodson stated that she wanted to voluntarily surrender her license because she no longer wanted to be around narcotics.  

8.  On or about April 21, 2003, Hodson was discharged from CANDO.


9.  On October 30, 2003, Hodson signed a consent agreement with the Arizona Board based on the conduct set forth in Findings 2-8 above.  Hodson agreed that her Arizona license was to be placed on indefinite suspension pending twelve consecutive months’ compliance with the terms and conditions of the agreement.  Hodson agreed that her conduct constituted unprofessional conduct, which was a ground for discipline under A.R.S. § 32-1663(D).  
Conclusions of Law


We have jurisdiction over the Board’s complaint.  Section 335.066.2.
  The Board has the burden to prove that Hodson committed an act for which the law allows discipline.  Missouri Real Estate Comm’n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).  

The Board cites § 335.066.2(8), which allows discipline for:  

Disciplinary action against the holder of a license or other right to practice any profession regulated by sections 335.011 to 335.096 granted by another state . . . upon grounds for which revocation or suspension is authorized in this state[.]

In examining such disciplinary statutes, this Commission has concluded that we must focus on the licensee’s conduct and whether that conduct would subject the licensee to discipline in this state.  We do not focus on the other state’s legal characterization of that conduct.  Missouri Bd. for Arch’s, Prof’l Eng’rs, Prof’l Land Surv’rs & Landscape Arch’ts v. McKinney, No. 05-1044 AR (Mo. Admin. Hearing Comm’n Dec. 21, 2005).  Unlike the Arizona statutes, Missouri’s nursing practice statutes do not characterize conduct such as Hodson’s as “unprofessional conduct.”  However, there is no doubt that discipline is authorized in this state for the conduct on which the Arizona discipline was based.
Section 335.066.2 allows discipline for:  


(1) Use or unlawful possession of any controlled substance, as defined in chapter 195, RSMo . . .;

*   *   *


(5) Incompetency, misconduct, [or] gross negligence . . . in the performance of the functions or duties of any profession licensed or regulated by sections 335.011 to 335.096;

*   *   *


(12) Violation of any professional trust or confidence; 
*   *   *


(14) Violation of the drug laws or rules and regulations of this state, any other state or the federal government[.]

Section 195.202.1 provides:
Except as authorized by sections 195.005 to 195.425, it is unlawful for any person to possess or have under his control a controlled substance.

Incompetency, when referring to occupation, is the “actual ability of a person to perform in that occupation.”  Section 1.020(8).  The courts have also defined that term as a licensee's general lack of present ability, or a lack of disposition to use his otherwise sufficient present ability, to perform a given duty.  Johnson v. Missouri Bd. of Nursing Adm’rs, 130 S.W.3d 619, 642 (Mo. App., W.D. 2004); see also Missouri Bd. for Arch’ts, Prof'l Eng'rs & Land Survr’s v. Duncan, No. AR-84-0239 at 116-17 (Mo. Admin. Hearing Comm'n Nov. 15, 1985), aff'd, 744 S.W.2d 524 (Mo. App., E.D. 1988); Forbes v. Missouri Real Estate Comm'n, 798 S.W.2d 227, 230 (Mo. App., W.D. 1990).  Misconduct is the willful commission of a wrongful act.  Grace v. Missouri Gaming Comm’n, 51 S.W.3d 891, 900-01 (Mo. App., W.D. 2001).  Gross negligence is “an act or course of conduct which demonstrates a conscious indifference to a professional duty” and that indifference constitutes “a gross deviation from the standard of care which a reasonable person would exercise in the situation.”  Duncan v. Missouri Bd. for Arch’ts, Prof'l Eng'rs & Land Surv’rs, 744 S.W.2d at 533 and n.6 (Mo. App., E.D. 1988).  A professional trust or confidence is engendered by a party’s reliance on the special knowledge and skills evidenced by professional licensure.  Trieseler v. Helmbacher, 168 S.W.2d 1030, 1036 (Mo. 1943).  Reliance on a professional's special knowledge and skills creates a professional trust, not only between the professional and his clients, but also between the professional and his employer and 
colleagues.  State Bd. of Nursing v. Morris, No. BN-85-1498 at 11 (Mo. Admin. Hearing Comm’n Jan. 4, 1988).

Meperidine and morphine are controlled substances.  Section 195.017.4(1)(a)m and (2)(q).  The Arizona Board’s order states that when CANDO staff contacted Hodson regarding the positive drug screen, she “acknowledged that she had diverted meperidine while at work and had also taken two Valium.”  This does not make clear whether Hodson stole the Valium or “took” them as oral administration of a prescribed medication.  However, her possession of meperidine and morphine was clearly unlawful because she diverted them from her employers.  We agree that unlawful possession of a controlled substance would be grounds for discipline in Missouri, and Hodson’s diversion of drugs from her employers would also be grounds for discipline in Missouri as incompetency, misconduct, and violation of a professional trust or confidence.  

Because Arizona disciplined Hodson on grounds for which discipline is authorized in this state, her Missouri license is subject to discipline under § 335.066.2(8).  
Summary


Hodson is subject to discipline under § 335.066.2(8).  We cancel the hearing.  

SO ORDERED on February 14, 2006.



________________________________



KAREN A. WINN



Commissioner

	�Benzodiazepines are defined as:





any of a group of minor tranquilizers, including chlordiazepoxide, clorazepate, diazepam, flurazepam, oxazepam, etc., having a common molecular structure and similar pharmacological activities, such as antianxiety, muscle relaxing, and sedative and hypnotic effects.  





DORLAND’S ILLUSTRATED MEDICAL DICTIONARY 200 (27th ed. 1988).  


	�All statutory references are to the 2000 Revised Statutes of Missouri.  
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