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)
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)




)
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)

DECISION


Sallie Again-Hirst is subject to discipline for incompetency and misconduct in the performance of her duties as a nurse and because she tested positive for marijuana.
Procedure


On September 27, 2010, the State Board of Nursing (“the Board”) filed a complaint seeking to discipline Again-Hirst.  Again-Hirst received a copy of the complaint and our notice of complaint/notice of hearing on October 6, 2010.  She did not file an answer.  On January 7, 2011, the Board filed a motion for summary decision (“the motion”).  We gave Again-Hirst until January 24, 2011, to respond to the motion, but she did not respond.  

The Board relies on the request for admissions that was served on Again-Hirst on November 8, 2010.  Again-Hirst did not respond to the request.  Under Supreme Court Rule 59.01, the failure to answer a request for admissions establishes the matters asserted in the 
request, and no further proof is required.
  Such a deemed admission can establish any fact or any application of law to fact.
  That rule applies to all parties, including those acting pro se.
  Section 536.073
 and our Regulation 1 CSR 15-3.420(1) apply that rule to this case.  Therefore, the following facts are undisputed.
Findings of Fact

1. Again-Hirst was licensed by the Board as a licensed practical nurse (“LPN”).  Her license is current and active, and was at all relevant times.
Riverdell Care Center

2. In July 2009, Again-Hirst was employed as an LPN with Riverdell Care Center in Boonville, Missouri.

3. On July 23, 2009, resident B.M. was sick and was refusing to take his medication.

4. Several nurses tried to give B.M. his medication.  A certified medical technician contacted Again-Hirst to assist in administering the medication to B.M.
5. Again-Hirst put B.M.’s medication into a syringe with water, and attempted several times to give him the medication orally.  She told him she would squirt him in the face with the medication.

6. Again-Hirst put a towel on B.M.’s chest and squirted the contents of the syringe onto his face.  She slapped B.M. on the back and called him an old fool.

7. Again-Hirst’s employment with Riverdell was terminated on July 29, 2009.

Villa Marie Nursing Home

8. In January 2008, Again-Hirst served as an agency nurse for Villa Marie Nursing Home in Jefferson City, Missouri.

9. On January 22, 2008, at 6:00 a.m., Again-Hirst failed to administer medications to, and failed to do finger sticks or “sliding scale insulins” for, her patients.  At 6:30 a.m., she was sitting at the nurses’ station waiting to go home when she had an hour left on her shift.
10. Also on that date, Again-Hirst failed to give an assessment of her patients and did not want to do a count of narcotics.  Her medication cart was “off” by two medications that she did not sign out.

St. Mary’s Hospital

11. In February 2008, Again-Hirst served as an agency nurse for St. Mary’s Hospital.

12. On February 26, 2008, Again-Hirst was assigned to the cardiac step down unit at St. Mary’s and began working after receiving orientation regarding the unit.  She was told to do assessments of her patients, chart the assessments, and give medications.  She was given instructions on how to chart all the vital signs and assessments for a patient that had returned from a surgical procedure.

13.  Again-Hirst failed to complete the first and second assessments of the patient.  At 9:30 a.m., J.W., an RN, asked Again-Hirst whether she had charted her assessments, and Again-Hirst told her that the assessments were done and completed.

14. A review of the patient charts revealed that documentation was incomplete.  J.W. went through the charts and assessments again, instructing Again-Hirst that assessments were to be documented every four hours.

15. Again-Hirst’s patient charts were reviewed again in the afternoon.  She had again failed to do and document assessments of her patients.

16. At 3:15 p.m., Again-Hirst was assigned to another patient that had returned from a surgical procedure and needed to have vital signs and assessments completed frequently.  J.W. 
explained this to Again-Hirst, and wrote the times when assessments were to be completed in the patient’s chart.

17. Again-Hirst failed to check on the patient and failed to perform assessments and frequent checks of the patient’s vital signs. 
18. Again-Hirst failed to administer medication to the patients assigned to her on February 26 and 27.

Callaway Community Hospital

19. On February 29, 2008, Again-Hirst served as an agency nurse for Callaway Community Hospital.  She was assigned to three patients.
20. Again-Hirst started an IV for a patient that she failed to cap.  The uncapped IV could have resulted in air getting in the tube and could have been a source of infection.
21. Again-Hirst was instructed to take the vital signs of her patients, but she acted as if she did not know how to do that.

22. Again-Hirst was sent home and instructed not to return to the facility.

Fulton Presbyterian Manor

23. On March 29, 2008, Again-Hirst served as an agency nurse for Fulton Presbyterian Manor.  She was responsible for administering medications to residents during supper time.

24. At 7:15 p.m., several residents reported that they had not received their supper medications or their 5:00 p.m. insulin as prescribed.

25. A review of the medication administration records revealed that 75% of the residents had failed to receive their 5:00 p.m. medications as prescribed.  Again-Hirst had not signed out medications for the residents or given them to the residents at the time prescribed.

26. On that same day, a resident went to the nurses’ station and asked Again-Hirst about his eye drops.  Again-Hirst told him to “hold on,” and when he turned his back, she made a rude gesture in his direction.

27. Again-Hirst also made several rude and disrespectful comments about the residents.

28. Again-Hirst was asked to submit to a drug test.  The specimen was collected and tested between April 3, 2008, and April 10, 2008.  It was positive for marijuana.  Marijuana is a controlled substance.

29. Although Again-Hirst had a prescription for Marinol
 (“medical marijuana”), she did not fill that prescription until April 15, 2008.
Golden Living Center

30. In 2008, Again-Hirst served as an agency nurse for Golden Living Center in Jefferson City, Missouri.

31. During her shift at Golden Living Center, Again-Hirst refused to complete medication administration records for the residents.  She was told not to return to the facility.

Conclusions of Law 


We have jurisdiction to hear the case.
  The Board has the burden of proving that Again-Hirst has committed an act for which the law allows discipline.
  The Board alleges that there is cause for discipline under § 335.066:
2.  The board may cause a complaint to be filed with the administrative hearing commission as provided by chapter 621 against any holder of any certificate of registration or authority, 
permit or license required by sections 335.011 to 335.096 or any person who has failed to renew of has surrendered 
his or her certificate of registration or authority, permit or license for any one or any combination of the following causes:

(1) Use or unlawful possession of any controlled substance, as defined in chapter 195, or alcoholic beverage to an extent that such use impairs a person’s ability to perform the work of any profession licensed or regulated by sections 335.011 to 335.096;

*   *   *

(5) Incompetency, misconduct, gross negligence, fraud, misrepresentation or dishonesty in the performance of the functions or duties of any profession licensed or regulated by sections 335.011 to 335.096;

*   *   *

(14) Violation of the drug laws or rules and regulations of this state, any other state or the federal government[.]


Again-Hirst admitted that her conduct is cause for discipline.  But statutes and case law instruct that we must “separately and independently” determine whether such facts constitute cause for discipline.
  Therefore, we independently assess whether the facts admitted allow discipline under the law cited.

Controlled Substances – Subdivisions (1) and (14)
Again-Hirst tested positive for marijuana, which is a controlled substance.  Section 324.041 creates a presumption that Again-Hirst unlawfully possessed the marijuana in violation of the drug laws of this state.  Again-Hirst did not rebut the presumption.  She is subject to discipline under § 335.066.2(1).

The Board cites § 195.202.1,
 which states:

Except as authorized by sections 195.005 to 195.425, it is unlawful for any person to possess or have under his control a controlled substance.
Because Again-Hirst is deemed to have unlawfully possessed the marijuana, she violated 
§ 195.202.1.  There is also cause for discipline under § 335.066.2(14).  
Professional Standards – Subdivision (5)


The Board alleges that Again-Hirst’s conduct constituted misconduct, dishonesty, and incompetency in her functions as a nurse.

Misconduct means “the willful doing of an act with a wrongful intention[;] intentional wrongdoing.”
  Dishonesty is a lack of integrity or a disposition to defraud or deceive.
  Incompetency is a general lack of professional ability, or a lack of disposition to use an otherwise sufficient professional ability, to perform in an occupation.
  We follow the analysis of incompetency in Albanna v. State Bd. of Regis’n for the Healing Arts.
  Incompetency is a “state of being” showing that a professional is unable or unwilling to function properly in the profession.


The record in this case is replete with numerous instances in which Again-Hirst failed to assess patients, take their vital signs, give them medications, and document these events as required.  When asked whether she had performed some of these tasks, she lied and said she had.  She treated patients rudely.  At least some of these were willful acts, and she was dishonest on at 
least one occasion.  She is subject to discipline under § 335.066.2(5) for misconduct and dishonesty.  


Again-Hirst’s conduct took place over the course of at least a year.  During that year she displayed many instances of inability or unwillingness to function properly as an LPN.  There is cause to discipline her license under § 335.066.2(5) for incompetence.
Summary


Again-Hirst is subject to discipline under § 335.066.2(1), (5), and (14).  We cancel the hearing.

SO ORDERED on March 10, 2011.


________________________________



KAREN A. WINN
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