Before the

Administrative Hearing Commission

State of Missouri

MISSOURI BOARD OF PHARMACY,
)



)



Petitioner,
)




)


vs.

)

No. 08-2047 PH



)

DONALD M. HINSON,
)




)



Respondent.
)

DECISION


We dismiss the request previously filed by Donald M. Hinson to have a full hearing following a preliminary hearing and make final the preliminary decision we entered on December 18, 2008.
Procedure


On December 10, 2008, the Missouri Board of Pharmacy (“the Board”) filed a complaint/request for expedited hearing and a separate motion for an expedited hearing.  We set the hearing for December 17, 2008.  On December 10, 2008, Hinson was served with a copy of the complaint and our notice of complaint/notice of expedited hearing by personal service.


On December 11, 2008, Terry J. Flanagan, with Flanagan & Peel, P.C., entered an appearance on behalf of Hinson, objected to the expedited hearing, and requested a continuance.  We held a telephone conference on the motion on December 11, 2008.  On December 12, 2008, 
the Board filed a written objection to the motion for continuance.  By order dated December 15, 2008, we denied the motion for continuance.


On December 17, 2008, we held a preliminary hearing.  At the end of the hearing, we granted temporary authority to the Board to restrict or suspend Hinson’s license, and the next day we issued a written preliminary decision.  

On January 8, 2009,
 we received Hinson’s request for a full hearing before this Commission.  On January 22, 2009, Hinson filed an answer to the Board’s complaint.  We set the hearing for May 13, 2009, but canceled the hearing in response to Hinson’s withdrawal of his request for a full hearing.  

Findings of Fact

1. On December 10, 2008, the Board filed a complaint/request for expedited hearing and a separate motion for an expedited hearing.
2. On December 17, 2008, we held a preliminary hearing and on December 18, 2008, issued a decision authorizing the Board to restrict or suspend Hinson’s license because he repeatedly and unlawfully used and dispensed controlled substances, indicating an impaired professional judgment, which presented a clear and present danger to patients.
3. On December 18, 2008, we issued a written preliminary decision setting forth this authority.
4. On December 22, 2008, the Board issued its decision suspending Hinson’s pharmacist license.
5. Hinson requested a full hearing before this Commission, and we set a hearing date.
6. On May 4, 2009, Hinson filed a memorandum of withdrawal of his request and petition for a full hearing.  On May 7, 2009, the Board filed a consent to the withdrawal and a motion for final judgment in this case.  On June 12, 2009, Hinson filed a memorandum stating that he has no objection to entering a final judgment in this case.
Conclusions of Law 


We have jurisdiction to hear this case.
  The Board filed a complaint and requested an expedited hearing under § 338.055:
4.  If the board concludes that a licensee or registrant has committed an act or is engaging in a course of conduct which would be grounds for disciplinary action which constitutes a clear and present danger to the public health and safety, the board may file a complaint before the administrative hearing commission requesting an expedited hearing and specifying the activities which give rise to the danger and the nature of the proposed restriction or suspension of the licensee’s or registrant’s license.  Within fifteen days after service of the complaint on the licensee or registrant, the administrative hearing commission shall conduct a preliminary hearing to determine whether the alleged activities of the licensee or registrant appear to constitute a clear and present danger to the public health and safety which justify that the licensee’s or registrant’s license or registration be immediately restricted or suspended.  The burden of proving that the actions of a licensee or registrant constitute a clear and present danger to the public health and safety shall be upon the state board of pharmacy.  The administrative hearing commission shall issue its decision immediately after the hearing and shall either grant to the board the authority to suspend or restrict the license or dismiss the action.

5.  If the administrative hearing commission grants temporary authority to the board to restrict or suspend the licensee’s or registrant’s license, such temporary authority of the board shall become final authority if there is no request by the licensee or registrant for a full hearing within thirty days of the preliminary hearing.  The administrative hearing commissions shall, if requested by the licensee or registrant named in the complaint, set a date to hold full hearing under the provisions of chapter 621, RSMo, regarding the activities alleged in the initial complaint filed by the board.


Hinson has withdrawn his request for a full hearing in this case.  In his memorandum filed on June 12, 2009, Hinson states:
2.  That Respondent has no objection to the commission entering final judgment herein as a result of Petitioner’s [sic] withdrawal of his request for a full hearing previously filed on his behalf;

3.  That Respondent further acknowledges that he understands that by his election to withdraw his request for full hearing, the decision and order of the Missouri Board of Pharmacy entered on December 22, 2008 will be entered as a final judgment;

4.  That Respondent further states that no settlement had been entered into by the parties, and Respondent acknowledges that by his withdrawal of his prior request for full hearing the previous order entered by the Commission on December 18, 2008 granting temporary authority to the Board to restrict or suspend the license of Respondent shall become final authority pursuant to the terms of Section 338.055, RSMo, and the decision and order of the Missouri Board of Pharmacy entered on December 22, 2008 will be in full force and effect and become a final judgment[.]


Hinson had a right to a full hearing before this Commission under § 338.055.5.  As with any other statutory right, the right to appear before an agency may be waived.
  Hinson waived that right.  There is no further proceeding before us.
Summary

We dismiss Hinson’s request for a full hearing and make final the preliminary decision we entered on December 18, 2008.

SO ORDERED on July 21, 2009.



________________________________



JOHN J. KOPP



Commissioner

�This request was sent by certified mail, but there is no date or postage marks on the document.  The cover letter accompanying the request is dated January 6, 2009.  There was no argument presented that Hinson’s  request was untimely.


�Section 621.045.  Statutory references, unless otherwise noted, are to RSMo Supp. 2008.


�Coffer v. Wasson-Hunt, 281 S.W.3d 308, 312 (Mo. banc 2009).  
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