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FINDINGS OF FACT AND CONCLUSIONS OF LAW


Howard W. Hill filed a complaint on January 30, 1999, seeking this Commission’s redetermination of the Director of Public Safety’s (Director) decision to deny Hill’s application for peace officer certification.  Hill argues that he is entitled to certification despite receiving a conviction on his plea of guilty to misdemeanor stealing.


This Commission convened a hearing on the complaint on December 20, 1999.  Barney Naioti represented Hill.  Assistant Attorney General Wade Thomas represented the Director.  The matter became ready for our decision on March 22, 2000, when the last written argument was filed.

Findings of Fact

1. Hill was born on June 28, 1971.  He did not have a stable home environment.  Hill was in foster care throughout high school.  He developed a drinking problem at age 18.

2. In 1990, Hill went with two individuals to an aluminum factory at night in Ozark, Missouri.  The two individuals entered an open trailer and began loading aluminum in bags.  Hill remained outside the trailer.  The police arrived and arrested Hill and the two others.

3. Hill was charged with felony stealing in the Circuit Court of Christian County.  On December 13, 1990, Hill was convicted on his plea of guilty to a reduced charge of misdemeanor stealing.  The court sentenced Hill to serve one year of imprisonment in the county jail.  The court suspended the execution of the jail sentence and placed Hill on two years of supervised probation.  The court set a probation violation hearing for October 8, 1992, but continued the hearing date on two occasions.  The court did not hold a hearing on any alleged probation violation.  On June 23, 1994, the court entered an order releasing Hill from supervised probation.  

4. Hill became a certified welder in 1994.

5. Hill overcame his drinking problem in 1996.

6. Hill became married in October of 1996.  Hill’s wife has two children from a previous marriage.  Hill and his wife have become foster parents for additional children.

7. Since 1996, Hill has volunteered as a coach in two children’s ball leagues, and he coaches as often as three nights per week.

8. Hill had back surgery in 1997 and was no longer able to be a welder.

9. Hill decided to pursue a career in law enforcement.  The academy located in Springfield, Missouri, was already full for the 1998 fall semester, so Hill’s wife located another academy in Joplin at Missouri Southern State College (MSSC).

10. Hill and his wife appeared in person at MSSC to complete the application.  Hill and his wife disclosed to school officials that Hill had previous problems with the law.  The school officials informed Hill and his wife that the criminal background check would extend only to the last five years.  

11. Hill was accepted into the academy and attended training from August 1998 to December 1998 at MSSC.  Each day he drove approximately 140 miles round-trip from his home in Springfield to the academy.

12. On November 9, 1998, Hill applied for peace officer certification.  The application form requested the following information:

Have you ever been convicted of a felony or misdemeanor including receiving a suspended imposition of sentence?  

If yes, state charge and disposition.

Hill answered “No” to this question.  Hill answered “No” because he believed that after serving his probation, the guilty plea would no longer be on his record.

13. While at the academy, Hill was notified that there was a problem with his certification.  Hill completed the academy, including 600 hours of training.  He paid approximately $2,300 for the training.

14. Hill has good relationships with his wife and two stepchildren.  He volunteers at the boys’ and girls’ club.  Hill stopped smoking, and he is having his tattoos removed.  He already had three tattoos removed from his forearms.

15. Hill wants to be a good role model for children.  He wants to be a police officer to make a contribution to his community and to help people in need.

16. On January 8, 1999, the Director issued notification that Hill’s peace officer certification was denied. 

Conclusions of Law


We have jurisdiction to hear Hill’s complaint.  Sections 590.135.5 and 621.045, RSMo Supp. 1999.
  Hill has the burden to show that he is entitled to certification.  Section 621.120.  

Section 590.110.1 provides that no public law enforcement agency shall appoint any person as a peace officer unless that person is certified by the Director or unless the agency appoints a person on a probationary basis and takes all necessary steps, within one year of appointment, to qualify the employee for certification.  


We exercise the same authority that has been granted to the Director.  J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20 (Mo. banc 1990).  Therefore, we simply decide the application de novo.  State Bd. of Regis’n for the Healing Arts v. Finch, 514 S.W.2d 608, 614 (Mo. App., K.C.D. 1974).


This Commission must judge the credibility of the witnesses, and we have the discretion to believe all, part, or none of the testimony of any witness.  Harrington v. Smarr, 844 S.W.2d 16, 19 (Mo. App., W.D. 1992).  When there is a direct conflict in the testimony, we must make a choice between the conflicting testimony.  Id.  Our Findings of Fact reflect our determination of the credibility of witnesses.

I.  Conviction


The Director alleges that Hill should not be certified as a peace officer because pursuant to section 590.135.2, he has been convicted of a misdemeanor involving moral turpitude.
  Section 590.135.2 provides: 

2.  The director may refuse to issue, or may suspend or revoke any diploma, certificate or other indicia of compliance and qualification to peace officers . . . for the following:

*   *   *

(2) Conviction of a misdemeanor involving moral turpitude[.]


In order for section 590.135.2(2) to apply to Hill, there must first be a “conviction.”  A suspended imposition of sentence (SIS) does not result in a conviction or in a final judgment.  Yale v. City of Independence, 846 S.W.2d 193, 194-96 (Mo. banc 1993).  Nevertheless, a suspended execution of sentence (SES) does result in a conviction.  Id. at 195.  The difference between the two is that a sentence is imposed in an SES.  Id.  The record in this case shows that for Hill, a sentence was imposed and only the execution of the sentence was suspended.  Therefore, Hill received an SES, which is a conviction. 


Moral turpitude is:

an act of baseness, vileness, or depravity in the private and social duties which a man owes to his fellowman or to society in general, contrary to the accepted and customary rule of right and duty between man and man; everything ‘done contrary to justice, honesty, modesty, and good morals.’

In re Frick, 694 S.W.2d 473, 479 (Mo. banc 1985) (quoting In re Wallace, 19 S.W.2d 625 

(Mo. banc 1929)).


Stealing is an offense that violates the duty owed to another person or to society in general.  Stealing is an offense that involves moral turpitude.  Therefore, we conclude that Hill was convicted of a misdemeanor involving moral turpitude under section 590.135.2(2).

II.  Rehabilitation


Hill claims that he has rehabilitated himself since his guilty plea.  The word “may” in section 590.135.2 means discretion, not a mandate.  Finch, 514 S.W.2d at 614.  The discretion is now ours.  Id. at 614-15.  Unless the statutes on certification provide otherwise, bad conduct and a guilty plea cannot preclude applicants from demonstrating that they have rehabilitated themselves.  State Bd. of Regis’n for the Healing Arts v. De Vore, 517 S.W.2d 480, 484 

(Mo. App., K.C.D. 1974).  Therefore, we consider the nature and seriousness of the original 

conduct that gave rise to the charge and guilty plea, the nature of the crime pleaded to and its relationship to the profession for which certification is sought, the date of the conduct and guilty plea, the conduct of the applicant since then and since any release from imprisonment or probation, the applicant’s reputation in the community, and any other evidence relating to the extent to which the applicant has repented and been rehabilitated.  Id.; Newman v. Director of Department of Public Safety, No. 95-002538 PO (Mo. Admin Hearing Comm’n Mar. 21, 1996).

 
Our findings show that Hill has taken significant steps toward rehabilitation since the guilty plea and conviction in 1990.  He completed his probation, overcame a drinking problem, stopped smoking, and is having his tattoos removed.  He volunteers to coach children’s ball leagues and to help at the boys’ and girls’ club.  He has been married for three and a half years and has become a stepparent as well as a foster parent.


Hill was placed on two years of supervised probation in 1990, and he was released from probation in 1994.  The record does not show why the probation was extended past the required two years, except that the criminal docket sheet shows several court dates set and continued in 1992 for an alleged probation violation.


Hill failed to correctly answer the question on the peace officer certification application.  Hill believed that after his probation was completed, there was no longer a conviction on his record.  However, he was given a suspended execution of sentence, not a suspended imposition of sentence, so the court’s records continue to show a misdemeanor stealing conviction.


Hill testified that the academy informed him that his record would be checked only for the previous past five years.  We believe Hill’s testimony.  The academy’s representations influenced Hill’s decision to apply to the academy.  Furthermore, the academy’s statements confused Hill concerning completion of the certification form.  


Hill provided evidence that he has been rehabilitated, and the Director failed to rebut that evidence.  Although Hill did not indicate his conviction on the application, he did not intentionally falsify the application.  Therefore, we conclude that Hill has been rehabilitated and should be certified as a peace officer.  Pursuant to section 621.120, we order the Director to issue peace officer certification to Hill.  


SO ORDERED on May 17, 2000.



________________________________



WILLARD C. REINE



Commissioner

�Statutory references are to the 1994 Revised Statutes of Missouri, unless otherwise noted.


�The Director’s answer alleges that Hill willfully misrepresented information in an employment application and engaged in gross misconduct indicating an inability to function as a peace officer.  However, the Director did not address those issues in his brief; therefore, we deem them abandoned.
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