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State of Missouri
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)



Petitioner,
)




)
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)

No. 01-0862 RI




)

DIRECTOR OF REVENUE,
)




)



Respondent.
)

FINDINGS OF FACT AND CONCLUSIONS OF LAW


Bryson F. Hill, III, filed a complaint on May 23, 2001, challenging the Director of Revenue’s April 27, 2001, final decision assessing him as a responsible party for the unpaid withholding taxes of Southern of Troy, Inc.  


This Commission convened a hearing on the complaint on February 21, 2002.  Jon E. Beetem represented Hill.  Chad A. Kelsch represented the Director.


The parties elected to file written arguments.  The matter became ready for our decision on May 30, 2002, the last date for filing a written argument.

Findings of Fact

1. Hill was the secretary/treasurer of Southern, which operated two nursing homes in Troy, Missouri.  

2. Southern Health Management, Inc., was the sole shareholder of Southern.  Southern Health Management owned a number of nursing home corporations.  

3. Hill owned 25 percent of the stock of Southern Health Management.  

4. Hill was responsible for the maintenance and upkeep of the buildings.  

5. Hill had authority to sign checks on behalf of the corporation during all of the periods at issue.  However, he exercised that authority only when his father or sister was not in the office.  

6. Hill did not have authority to hire or fire employees.  

7. Hill signed withholding tax returns for January, February, and April 1998, but not for the periods that remain at issue in this case.  

8. Hill signed two checks dated October 20, 1997, payable to the Director for withholding taxes.  The payments were applied to April 1997.    

9. Southern filed its withholding tax returns for the periods at issue with an address of P.O. Box 570, Oneonta, AL  35121.  It filed the return for February 1998 with an address of P.O. Box 207, Huntsville AL  35804.  

10. Beginning with a notice on October 30, 1997, the Director issued notices of deficiency to Southern for April 1997 through September 1997.  The Director sent the notices to the Oneonta address.  Beginning with a notice of deficiency for October 1997, issued on May 7, 1998, the Director issued notices of deficiency to Southern for October 1997 through August 1998 at the Huntsville address.  Southern did not protest the notices of deficiency. 

11. On October 15, 1999, the Director issued a withholding tax final decision to Southern for May through December 1997
 as follows: 


Tax
$39,801.00


Interest
$
7,097.37


Additions
$
3,424.60


Total
$
50,322.97

The Director sent the notice to Southern at 200 Thompson Drive, Troy, MO  63379-2308.  Southern did not appeal the decision. 

12. The Director issued withholding tax final decisions to Southern for January 1998 through August 1998 at the Huntsville address.  Southern did not appeal the decisions.  

13. On August 4, 2000, the Director issued a notice of deficiency against Hill as a responsible party, assessing a penalty under section 143.751, RSMo, for his willful failure to collect or pay withholding tax, as follows:  


Period
Penalty

July 1997
$4,906


August 1997
$4,998


September 1997
$4,780


October 1997
$4,524


November 1997
$4,833


December 1997
$5,097


January 1998
$5,139


February 1998
$5,023


March 1998
$4,936


April 1998
$6,182


May 1998
$6,064


July 1998
$6,239


August 1998
$3,460

14. On August 4, 2000, the Director issued a notice of deficiency to Hill assessing him as a responsible party under section 143.241 or section 143.751, RSMo.  The Director assessed against Hill the unpaid withholding tax, interest, and additions of Southern for failing to file a return and remit tax for June 1998, as follows:  


Tax
$
6,800.20


Interest
$
1,210.77


Additions
$
1,700.05


Total
$
9,711.02

15. On April 27, 2001, the Director issued a final decision assessing the penalty against Hill for July 1997 through May 1998 and July and August 1998.  

16. On April 27, 2001, the Director issued a final decision assessing Hill for the unpaid withholding tax, interest, and additions of Southern for June 1998.  Based on information received, the Director determined that the return for July 1998 should have been for June 1998, and the return for August 1998 should have been for July 1998, because Southern ceased operating the business as of July 31, 1998.
  

17. Hill concedes that he was a responsible party for January, February and April 1998, as he signed the returns for those periods.  

Conclusions of Law

This Commission has jurisdiction over appeals from the Director’s final decisions.  Section 621.050.1.
  Hill has the burden to prove that he is not liable for the amounts that the Director assessed.  Sections 136.300.1 and 621.050.2. Our duty in a tax case is not merely to review the Director’s decision, but to find the facts and to determine, by the application of existing law to those facts, the taxpayer’s lawful tax liability for the period or transaction at issue.  J.C. Nichols Co. v. Director of Revenue, 796 S.W.2d 16, 20-21 (Mo. banc 1990).  We may do whatever the law permits the Director to do.  State Bd. of Regis'n for the Healing Arts v. Finch, 514 S.W.2d 608, 614 (Mo. App., W.D. 1974).

Hill first argues that the final decision against Southern for May through December 1997 went to the incorrect address in Missouri.  The Director offered no explanation for using the Missouri address.  However, Southern took no action even to appeal the final decision sent to the 

Huntsville address, nor had it protested the notices of deficiency.  Therefore, Southern was not prejudiced by any failure of the Director to send a notice to the proper address.  Further, the assessment at issue in this case is the responsible party assessment against Hill, not the assessments against the corporation.  


Section 143.751.4 provides:


Any person required to collect, truthfully account for, and pay over the tax imposed by sections 143.011 to 143.996 who willfully fails to collect such tax or truthfully account for and pay over such tax or willfully attempts in any manner to evade or defeat the tax or the payment thereof, shall, 

in addition to other penalties provided by law, be liable to a penalty equal to the total amount of the tax evaded, or not collected, or not accounted for and paid over. . . .

Section 143.751.4 is modeled after 26 U.S.C. section 6672.  Therefore, we find federal cases under 26 U.S.C. section 6672 useful in applying section 143.751.4.  


The courts examine two elements with regard to the language of this statute.  The first element is whether Hill was a "responsible person," that is, whether he had the actual authority or ability, in view of his status within the corporation, to pay the taxes owed.  Barnett v. IRS, 

988 F.2d 1449, 1454 (5th Cir. 1993), cert. denied, 114 S. Ct. 546.  “Authority” refers to effective authority to pay the taxes.  Young v. United States, 609 F. Supp. 512, 518 (N.D. Texas 1985).  In other words, the tribunal must determine whether the person could have seen to it that the taxes were paid; i.e., a person with the ultimate authority over which corporate obligations were paid who can fairly be considered responsible for the corporation’s failure to pay its taxes.  Id.  In determining whether a person is a responsible party, courts consider various factors, including whether the individual:  (1) is an officer or director of the corporation; (2) owns a substantial amount of stock in the corporation; (3) manages the day-to-day operations of the business; (4) has authority to hire or fire employees; (5) makes decisions as to disbursements of funds and payment 

to creditors; and (6) has authority to sign company checks.  Barnett, 988 F.2d at 1455; see also Brounstein v. United States, 979 F.2d 952, 954-55 (3d Cir. 1992). 

 
The second element in section 143.751.4 is willfulness.  Willfulness is defined as “a voluntary, conscious and intentional decision to prefer other creditors over the Government,” Brounstein, 979 F.2d at 956, or acting with “a reckless disregard of a known or obvious risk that tax withholdings would not be paid over to the government.”  Morgan v. United States, 937 F.2d 281, 285-86 (5th Cir. 1991).  Reckless disregard includes failing to investigate or correct mismanagement after being notified that withholding taxes have not been paid.  Id. at 286.  Mere negligence does not establish willfulness.  Id.  


Hill concedes that he was a responsible party for January, February and April 1998, as he signed the returns for those periods.  


Hill’s position that he was not a responsible party for the remaining periods is completely inconsistent with his concession that he was a responsible party for January, February and April 1998.  The only difference is that he actually signed the returns for January, February and April 1998.  Hill could not be a responsible party for two months, then not be a responsible party, then be a responsible party for another month, and then not be a responsible party forever after.  Hill was the secretary/treasurer of the company and was a stockholder in Southern Health Management.  Although the evidence was that he was responsible for the buildings and maintenance, he was active in managing the day-to-day operations of the business.  He had the authority to sign checks, and signed two checks during the periods at issue that were applied to withholding taxes.  Although he was not responsible for hiring and firing employees, this factor has little relevance to the financial management of the company.  Hill did not testify at the hearing.  His father testified that Hill did not have authority to make decisions regarding the day-to-day operations of the business or what bills would be paid.  We give little weight to this 

testimony.  Hill and his family controlled the management of the company.  There was no evidence that the effective authority changed during any of the periods at issue.  Hill had effective authority to see to it that the taxes were paid, and was thus a responsible party. 


Hill claims that the element of willfulness is not met.  However, on October 20, 1997, he signed two checks for delinquent withholding taxes.  Beginning on October 30, 1997, the Director began issuing notices of deficiency for withholding taxes.  Hill signed withholding tax returns and concedes his liability for January, February, and April 1998.  We thus find it incredible that he could not have known of liabilities due for July 1997 through July 1998.  Hill argues that Southern had financial difficulty.  However, that is not a defense to responsible party liability.  Greenburg v. United States, 46 F.3d 239, 244 (3d Cir. 1994).  As a responsible party, Hill willfully failed to pay the taxes due.    


However, because Southern ceased operating the business as of July 31, 1998, Hill is not liable for a penalty for August 1998. 

Summary


The Director agrees that Hill is not liable for unpaid withholding tax, interest, and additions of Southern for June 1998, as a return was filed for that period.  


Hill concedes that he is liable for the penalty for January, February and April 1998.  We conclude that Hill is also liable for the penalty for July through December 1997, March 1998, May 1998, and July 1998.  There was no assessment of penalty for June 1998.  Because Southern ceased doing business as of July 31, 1998, there is no penalty for August 1998.    


SO ORDERED on June 19, 2002.



________________________________



SHARON M. BUSCH



Commissioner

	�The final decision did not include April 1997, which had been paid.  


	�Thus, the Director agrees that Southern filed a return for June 1998, and the Director is no longer pursuing this assessment under section 143.241.2, RSMo, which is for failure to file a return.    





	�Statutory references are to the 2000 Revised Statutes of Missouri, unless otherwise noted.  
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