Before the

Administrative Hearing Commission

State of Missouri

DIRECTOR OF DEPARTMENT OF
)

PUBLIC SAFETY,
)



)



Petitioner,
)




)


vs.

)

No. 99-1642 PO




)

MARK A. HIGGINS,

)




)



Respondent.
)

FINDINGS OF FACT AND CONCLUSIONS OF LAW


On June 15, 1999, the Director of Public Safety filed a complaint seeking to discipline the peace officer certificate of Mark A. Higgins for gross misconduct indicating an inability to function as a peace officer.  We convened a hearing on the complaint on April 13, 2000.  Assistant Attorney General Wade Thomas represented the Director.  Though notified of the time and place of the hearing, Higgins made no appearance.  Our reporter filed the transcript on April 20, 2000. 

Findings of Fact

1. Higgins holds peace officer Certificate No. ###-##-#### which is, and was at all relevant times, current and active.

2. Higgins was employed as a Jasper County sheriff’s deputy at the Jasper County jail.  Access to various parts of the jail is through an octagonal central tower.  On the tower’s ground floor is a room that connects to “pods” of cells.  The tower’s second floor is a control room.  

Each of the control room’s eight walls is a window, so the control room’s interior is visible from the upper rows of cells in the adjoining pods, including the cells of female inmates.  

3. On March 18, 1999, Higgins was on duty in the control room.  He “was alone in the Tower and had decided to relieve [him]self of some frustrations[.]”  (Pet’r Ex. 5.)  Higgins masturbated in the control room, in a location visible to female inmates.   

Conclusions of Law


We have jurisdiction to hear the Director’s complaint.  Section 590.135.6.
  The Director has the burden to prove that Higgins has committed an act for which the law allows discipline. Missouri Real Estate Comm’n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).  The standard of proof is a preponderance of credible evidence.  Harrington v. Smarr, 844 S.W.2d 16, 19 (Mo. App., W.D. 1992).  We have discretion to believe all, part, or none of the evidence.  Id.  


The Director cites section 590.135.2(6), which allows discipline for:

Gross misconduct indicating inability to function as a peace officer[.]

Misconduct means “the willful doing of an act with a wrongful intention[;] intentional wrongdoing.”  Missouri Bd. for Arch’ts, Prof’l Eng’rs & Land Surv’rs v. Duncan, No. AR-84-0239, at 125 (Mo. Admin. Hearing Comm’n, Nov. 15, 1985), aff’d, 744 S.W.2d 524 (Mo. App., E.D. 1988).  The term “gross” indicates that either an especially egregious mental state or harm is required.  Duncan, 744 S.W.2d at 533.  The duties of a peace officer include “maintaining public order, preventing and detecting crimes and enforcing the laws.”  Baer v. Civilian Personnel Div., St. Louis Police Officers Ass’n, 747 S.W.2d 159, 161 (Mo. App., W.D. 1988) (citing Jackson County v. Missouri Bd. of Mediation, 690 S.W.2d 400, 403 (Mo. banc 1985)).


Higgins’ actions were wrongful, show an especially egregious mental state, and demonstrate that he cannot maintain public order.  

Summary


Therefore, we conclude that Higgins is subject to discipline under section 590.135.2(6).  


SO ORDERED on May 2, 2000.



_______________________________



WILLARD C. REINE



Commissioner

�Statutory references are to the 1999 Supplement to the 1994 Revised Statutes of Missouri.  
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