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DECISION


William H. Heyden is subject to discipline because he violated uniform professional standards.  Heyden is not subject to discipline for incompetency, misconduct, gross negligence, dishonesty, fraud or misrepresentation for his work on an appraisal report.  He is subject to discipline for (1) failure to exercise reasonable diligence in developing an appraisal and preparing an appraisal report; (2) negligence in developing an appraisal and preparing an appraisal report; (3) violation of professional trust; and (4) lying on his application to renew his license.
Procedure


On July 10, 2008, the MREAC filed a complaint seeking to discipline Heyden.  On August 15, 2008, Heyden filed an answer.  On September 11, 2008, the MREAC filed a motion for leave to file an amended complaint.  The motion was granted and the amended complaint was 
deemed filed on September 23, 2008.  On September 25, 2008, Heyden filed an answer and counterclaim.


On November 13, 2008, Heyden filed a motion to dismiss, and on November 21, 2008, Heyden filed a motion for partial summary determination.  The MREAC also filed a motion for partial summary determination on November 21, 2008, and both parties filed responses to each of these motions.


On February 24, 2009, this Commission issued orders regarding disposition of the motion to dismiss and motions for partial summary determination.  We granted Heyden’s motion to dismiss as to § 339.532.2(10)
 under Count III of the amended complaint.  We granted Heyden’s motion to dismiss as to § 339.532.2(1) and (5), unless the MREAC sought leave to amend Count III.  The MREAC requested and was granted leave.  On March 19, 2009, the MREAC filed its second amended complaint.


In our order as to the motions for partial summary determination, we granted summary determination in favor of the MREAC as to the probation imposed upon Heyden in Nebraska, and in favor of Heyden as to the voluntary surrender of his credentials in Nebraska.  We found that (1) Heyden was subject to discipline under § 339.532.2(18) because he was placed on probation by the Nebraska Real Estate Appraisal Board, and (2) he was not subject to discipline because he surrendered his credentials.  This ruling disposed of Count I of the amended complaint.  We denied both parties’ motions for summary determination as to Count III.


On May 28, 2009, and June 19, 2009, we held a hearing on the complaint.  Assistant Attorney General Edwin Frownfelter represented the MREAC.  Khristine A. Heisinger, with Stinson, Morrison, Hecker, LLP, represented Heyden.  The matter became ready for our decision on November 18, 2009, the date the last brief was filed.

Findings of Fact

1. Heyden holds a Missouri general real estate appraiser’s certification.  This certification was originally issued on August 6, 1991, and was due to expire on June 30, 2010.  His registered address is 9730 East Watson Rd Ste 105, St. Louis, MO  63126.  Heyden has been an appraiser since 1983.
2. The Appraisal Institute (“the Institute”) admits and certifies appraiser members after careful screening.  The requirements include a college degree, coursework, a demonstration appraisal, and a rigorous examination.  The Institute also has a peer review experience requirement, which entails a panel of members reviewing the applicant’s appraisal reports and conducting an interview as well.  A key part of the experience component for membership was compliance with the Institute’s standards of professional appraisal practice and ethics, which incorporate the Uniform Standards of Professional Appraisal Practice (“USPAP”).
3. Heyden has been certified by the Institute since 1991.
4. Heyden has served on the Education Committee and the Ethics Committee of the Greater St. Louis Chapter of the Institute. 
5. Heyden founded his own appraisal firm in 1993 and has three appraisers working for him, each of whom was trained by him and certified by the MREAC.
6. Heyden does not do residential (single family housing) appraisal work.
7. Heyden has performed thousands of commercial appraisals in his career.  Twenty to twenty-five percent of those are multi-family residential appraisals, and 90 percent of those had at least 50 units as part of the property.
8. Heyden is the primary appraiser on 50 to 60 appraisals per year, which constitute 45-50 % of the appraisals that come from his business annually.
9. In the past five and a half years, Heyden has appraised over 60 commercial properties, primarily large apartment complexes, in the Kansas City metropolitan area.  He completed more under previous employers. 
Count II
10. On or about April 19, 2005, Heyden completed and signed a self-contained appraisal report for commercial real estate located at 8001 and 8101 Campbell Street, Kansas City, Missouri (“the appraisal report”).  The effective date of the appraisal report was April 1, 2005.
11. Brittany Pointe consists of eight buildings, and Champlain consists of four buildings.  Brittany Pointe has 213 units, and Champlain has 166 units.
Complaint to MREAC

12. The MREAC received a complaint filed by Susan Smith, dated July 29, 2005, regarding the appraisal report.
13. Smith lives in Kansas City and is very familiar with the city.  Her concerns with parts of the Appraisal report were based on her personal knowledge of the city. 
14. Smith did not perform an appraisal report on the properties.
15. Smith was reviewing the appraisal report to make recommendations to a company as to whether to invest in mortgage-backed securities of various commercial properties.  The mortgages on the properties would be pooled and bonds issued against them.  She could recommend that a particular property be removed from a pool of loans before the company would invest in the pool.

16. Smith never determined whether the appraisal report met USPAP standards.  She was reviewing reports to make recommendations to her employer about which properties should be included in the securitization pool.

17. Smith also filed a complaint with the Institute on the same appraisal report.  Smith is a member of the Institute.

18. The Institute contacted Heyden about Smith’s complaint. 
19. Upon request from the Institute, Heyden gave them the appraisal report and related documents. 
20. The Institute reviewed the Appraisal report and documents, and took no action against Heyden’s Institute certification.  It closed the file on the appraisal report.
Shaner Appraisal
21. Shaner appraisals, Inc., conducted an appraisal on the Brittany Pointe apartments and prepared a self-contained appraisal report on it, valuing the property as of October 21, 2004.  The date of the report is November 2, 2004.

22. Shaner appraisals, Inc., conducted an appraisal on the Champlain apartments and prepared a self-contained appraisal report on it, valuing the property as of October 21, 2004.  The date of the report is November 3, 2004.

23. The Shaner appraisals set forth purchase prices of $2,687,000 for Champlain in May 2004, and $2,687,000 for Brittany Pointe in December 2003.

24. Derek Shaner, Bernie Shaner’s son, worked on both of the Shaner appraisals as a real estate analyst.  Bernie Shaner testified as the MREAC’s expert witness at the hearing.
25. Heyden’s work file contains an e-mail from Monica Masuda and three pages from the Shaner appraisal reports.  The e-mail states:
Attached you will find the Shaner report (hopefully it gets through this time.[
]

26. Monica Masuda was with Masuda Properties, LLC, the owner of the properties when Heyden was appraising the properties.
27. The Shaner appraisals were prepared for Blue Ridge Bank, and the owner of record at the time was Monopoly Acquisitions LLC.  The Shaner appraisals were not publicly available or provided to other appraisers.
28. Heyden had only the three pages from the Shaner appraisals when he conducted his appraisal and prepared the Appraisal report.  He made no attempt to access the rest of the Shaner appraisals.
Heyden’s Appraisal Report
29. This appraisal valued the property at $14,300,000 “as is” and $14,400,000 “stabilized.”
30. Heyden was required to develop and report the results of the Brittany Pointe and Champlain appraisal in compliance with the USPAP 2005 Edition. 
31. Heyden’s Appraisal report was prepared for E.J. Kavounas, of Column Financial, Inc.
32. Information in Heyden’s office constituted his work file, and it contained sufficient information.

33. In preparing the Brittany Pointe and Champlain appraisal report:
· Heyden reported that Brittany Pointe was completed in 1965 and 1998.  This was not treating a 1998 renovation as new construction because Heyden concluded an effective age of 25 years for the property.

· Heyden stated “the subject improvements have either been relative recently renovated or are in the process of being renovated as of the date of this appraisal report.  In addition several items of deferred maintenance have been cured.”
 
· Heyden stated that a December 2004 sale, at a sale price of $10,700,000, was motivated by the illness of the seller.
· Heyden reported the sale of the Champlain apartments in May 2004 as $5,374,000 rather than $2,700,000.  Heyden reported the sale of the Brittany Pointe apartments in December 2003 as $5,870,000 rather than $2,150,000.  Heyden did not report the sale of the Brittany Pointe apartments in February 2002 as $1,700,000. 
34. In preparation of the market analysis and competition, Heyden:

· provided demographic data based on a one, three and five-mile radius; he did not emphasize the one-mile radius, which had much lower income levels and market values than those within the three-mile radius; and
· analyzed the highest and best use by using an analysis based on improvements rather than on the vacant condition.
35. In the preparation of the cost approach in the appraisal report, Heyden:
· calculated physical depreciation based on an assumption that deferred maintenance had been concluded; and
· determined operating income using a three-mile radius rather than a one-mile radius.

36. In the preparation of the sales comparison analysis in the appraisal report, Heyden:
· used seven comparable properties, only one of which was located in Kansas City, Missouri, where the subject properties were located;
· used three comparable properties in Lee’s Summit, a suburb approximately 10 miles away from the urban location of the subject properties;
· did not ignore the availability of data on the sale of several properties much more comparable in age, condition, and location to the subject properties; and
· made inappropriate adjustments for age, location, and condition.

37. In the preparation of the income approach in the appraisal report, Heyden:

· chose rent comparable models from too far away and from communities not comparable to that of the subject properties in rental value;
· failed to determine rental values for at least seven properties comparable in age and within a few miles of the location of the subject properties;
· correctly projected income levels;
· correctly estimated operating expenses; and
· calculated capitalization rates based on other properties for which inconsistent data was used.
Count III
38. Heyden held a certified general appraiser certificate in the State of Nebraska.  On August 19, 2003, Heyden entered into a consent agreement with the Nebraska Real Property Appraiser Board, agreeing to be placed on probation.
39. On April 2, 2004, Heyden submitted to the MREAC an application to renew his appraiser’s certification.
40. On this application, Heyden signed his name under the following statement:  “I hereby attest that the foregoing statements are true and correct to the best of my knowledge.”
41. On this application, in response to the question “Since your last renewal, have you ever had your real estate appraisers license suspended, revoked, placed on probation, or otherwise disciplined in any jurisdiction? (If yes, explain in detail on reverse),” Heyden circled the answer “NO.”
42. On April 10, 2006, when Heyden again filed an application to renew his license, he answered “yes” to the question and revealed the Nebraska discipline.
Conclusions of Law 


We have jurisdiction over this case.
  The MREAC has the burden of proving that Heyden has committed an act for which the law allows discipline.
  This Commission must judge the credibility of witnesses, and we have the discretion to believe all, part, or none of the testimony of any witness.

I.  Objections Taken With Case


Heyden offered Exhibits J, K, L and M, which are letters of reference for him.  The MREAC objected based on relevance.  We admit the exhibits for what they are worth.

The MREAC offered Exhibit 4, which is a computer printout showing a particular property with a sale price.  Heyden objected, arguing that this is not a business record and that there is no foundation for the reliability of the record.  We admit the exhibit, but give it little weight.
II.  Cause for Discipline


The MREAC argues that there is cause for discipline under § 339.532:

2.  The [MREAC] may cause a complaint to be filed with the administrative bearing commission as provided by chapter 621, RSMo, against any state-certified real estate appraiser, state-license real estate appraiser, or any person who has failed to renew or has surrendered his or her certificate or license for any one or any combination of the following causes:
(1) Procuring or attempting to procure a certificate or license pursuant to section 339.513 by knowingly making a false statement, submitting false information, refusing to provide complete information in response to a question in an application 
for certification or licensure, or through any form of fraud or misrepresentation;

*   *   *
(5) Incompetency, misconduct, gross negligence, dishonesty, fraud, or misrepresentation in the performance of the functions or duties of any profession licensed or regulated by sections 339.500 to 339.549;

(6) Violation of any of the standards for the development or communication of real estate appraisals as provided in or pursuant to sections 339.500 to 339.549;

(7) Failure to comply with the Uniform Standards of Professional Appraisal Practice promulgated by the appraisal standards board of the appraisal foundation;

(8) Failure or refusal without good cause to exercise reasonable diligence in developing an appraisal, preparing an appraisal report, or communicating an appraisal;

(9) Negligence or incompetence in developing an appraisal, in preparing an appraisal report, or in communicating an appraisal;

(10) Violating, assisting or enabling any person to willfully disregard any of the provisions of sections 339.500 to 339.549 or the regulations of the [MREAC] for the administration and enforcement of the provisions of sections 339.500 to 339,549;

*   *   *

(14) Violation of any professional trust or confidence[.]


Section 339.535
 states:  “State certified real estate appraisers and state licensed real estate appraisers shall comply with the Uniform Standards of Professional Appraisal Practice promulgated by the appraisal standards board of the appraisal foundation.”
A.  Count II
1.  Shaner Appraisals

The MREAC’s expert witness, Bernie Shaner, offered many of his opinions based on the 
assumption that Heyden had reviewed the Shaner appraisals.  He based this assumption on the e-mail from Masuda and the three pages from the Shaner appraisals that were in Heyden’s work file.  Heyden testified that those three pages were the only pages he ever had from the Shaner appraisals when he conducted the appraisal and prepared the appraisal report.  We determine that Heyden had only the three pages from the Shaner appraisals.  
2.  Violation of Standards, USPAP, Law/
Regulations – Subdivisions (6), (7), (10)
a.  Work File

The MREAC alleges that Heyden violated the USPAP Ethics Rule:
Record Keeping:
An appraiser must prepare a workfile for each appraisal, appraisal review, or appraisal consulting assignment.  The workfile must include:

· the name of the client and the identity, by name or type, of any other intended users;

· true copies of any written reports, documented on any type of media;

· summaries of any oral reports or testimony, or a transcript of testimony, including the appraiser’s signed and dated certification; and

· all other data, information, and documentation necessary to support the appraiser’s opinions and conclusions and to show compliance with this Rule and all other applicable Standards, or references to the location(s) of other documentation.

An appraiser must retain the workfile for a period of at least five (5) years after preparation or at least two (2) years after final disposition of any judicial proceeding in which the appraiser provided testimony related to the assignment, whichever period expires last.

An appraiser must have custody of his or her workfile, or make appropriate workfile retention, access, and retrieval arrangements with the party having custody of the workfile.

(Emphasis added.)


Upon request from the MREAC, Heyden provided his Appraisal report and a copy of the work file that Heyden developed in support of the appraisal.  Shaner testified that comparable properties that were considered and rejected under the sales and/or income valuation approaches should have been in Heyden’s work file.  

Heyden testified that he understands USPAP to require him to keep copies of comparables considered and rejected, and that he does keep them, just not in the subject file.  Heyden’s expert witness, Tom McReynolds testified that under 2005 USPAP, the appraiser’s work file basically is a combination of everything in the office:

Q:  Some of the testimony today was also an issue of if you considered a comparable but you decided not to use it does it go into the subject file or does it stay wherever it was.  What does USPAP require, in your opinion?

A:  The requirement, the current USPAP and the requirement that was in place in 2005, Uniform Standards is that the appraiser’s work file basically is a combination of almost everything in their office.  It is their computer records, their spread sheet data.  If they have a computerized data base, it includes that.  It’s all of their files.  It’s their library of all of the periodicals that they have.  It’s the textbooks that they have.  It’s the course materials from seminars and other things.  It’s almost like a body of knowledge.  That is your work file.  It’s pretty much your office is your work file and it is – and the standards board recognized rightly so that it was burdensome.  We would all end up having to rent four times as much space as we do now.  It would be burdensome for me to have to go out or for Mr. Shaner or Mr. Heyden or any appraiser to have to go out and make a copy of every single piece of paper or every part of their knowledge and put it in a specific work file duplicating it over and over and over and over.  It simply is not a requirement of USPAP.[
]

The MREAC argues that Heyden’s work file is incomplete because he failed to include any documentation of property characteristics, prior sales history, or written notes of property inspection.  He made no notes of time spent in Kansas City gathering information.  Again, McReynolds testified that the information can be in Heyden’s office.  Shaner also testified that complete copies of the Shaner appraisals should have been in Heyden’s work file because he assumes that he had the report.  We have found that Heyden did not. 

The MREAC requested Heyden’s work file.  Heyden now asserts that he has a complete work file with portions of that file spread throughout his office.  Heyden failed to produce his work file – with the portions contained in other areas of his office to the MREAC or to this Commission.  The MREAC therefore proved that Heyden’s work file was insufficient to meet USPAP standards.

b.  Preparation of Appraisal Report
Age of Improvement


The MREAC alleges that Heyden incorrectly stated the age of improvements to the property, treating a 1998 renovation as new construction.  The place in the appraisal report that  Shaner testified supported this allegation is a summary page on the subject properties where after “building age” Heyden reported “Brittany Pointe was completed in 1965 and 1998.”  Shaner testified that this suggested that Heyden was reporting that part of the Brittany Pointe property was newly constructed in 1998 instead of it having been renovated in 1998.

Shaner testified that it was his opinion that Heyden violated USPAP SR 1-2(e) and SR 2-2(a)(iii) by reporting in part of the Appraisal report that Brittany Pointe was completed in 1965 and 1998.

USPAP SR 1-2(e) states:

In developing a real property appraisal, an appraiser must:

*   *   *

(e) identify the characteristics of the property that are relevant to the type and definition of value and intended use of the appraisal, including:

(i) its location and physical, legal and economic attributes;
(ii) the real property interest to be valued;
(iii) any personal property, trade fixtures, or intangible items that are not real property but are included in the appraisal;
(iv) any known easements, restrictions, encumbrances, leases,

reservations, covenants, contracts, declarations, special

assessments, ordinances, or other items of a similar nature; and
(v) whether the subject property is a fractional interest, physical segment, or partial holding.
USPAP SR 2-2(a)(iii) states:

Each written real property appraisal report must be prepared under one of the following three options and prominently state which option is used:  Self-Contained Appraisal report, Summary Appraisal report, or Restricted Use Appraisal report.

(a) The content of a Self-Contained Appraisal report must be consistent with the intended use of the appraisal and, at a minimum:
*   *   *

(iii) describe information sufficient to identify the real estate involved in the appraisal, including the physical and economic property characteristics relevant to the assignment[.]

McReynolds testified that it was clear that Heyden was not treating the 1998 date as new construction because he estimated the effective age of the property at 25 years.  McReynolds testified that this was not a USPAP violation.  Shaner testified:  “So that was just a mistake, a 
minor mistake that he said it was built partly in 1998.”
  Reporting that Brittany Pointe was completed in 1965 and 1998 was not a USPAP violation.

Deferred Maintenance


The MREAC argues that Heyden inadequately described deferred maintenance that would be required on the properties and that this violated USPAP SR1-2(e) and SR 2-2(a)(iii).  In the Appraisal report, Heyden states:  “The subject improvements have either been relatively recently renovated or are in the process of being renovated as of the date of this appraisal report.  In addition, several items of deferred maintenance have been cured.”


Shaner testified:  “The other thing that is very difficult to understand is what the condition of the property was at the time that he appraised it.”  McReynolds testified that there was an assumption of the contract that all deferred maintenance would have to be cured by the seller.  We agree with the MREAC that if such an assumption was being made, it should have been set forth in the appraisal.


Heyden inadequately described deferred maintenance that would be required on the properties, and this violated USPAP SR1-2(e) and SR 2-2(a)(iii).  

Illness of Seller


The MREAC argues that Heyden inaccurately stated that a December 2004 sale price of $10,700,000, was motivated by the illness of the seller and that this violated USPAP SR 1-5(b).


SR 1-5(b) states:
In developing a real property appraisal, when the value opinion to be developed is market value, an appraiser must, if such information is available to the appraiser in the normal course of business:

*   *   *

(b) analyze all sales of the subject property that occurred within the three (3) years prior to the effective date of the appraisal.
Shaner did not disagree with the value – just the statement that the seller was motivated to sell because of illness.  Shaner testified that Heyden should have known that it was not motivated because of illness because Shaner assumes that Heyden had full copies of the Shaner appraisals.  But, as noted above, the MREAC failed to prove that Heyden had copies of anything from the Shaner appraisals except the three pages in his work file.  The three pages have no information in them about this issue.


Heyden testified that he had a conversation with the then owner, Monica Masuda, and with the broker involved in the transaction, and that they told him that the sale in December 2004 was motivated by illness of the seller.  Heyden testified that he had no information that would or should have caused him to doubt the accuracy of what he was told. 

McReynolds testified that USPAP requires that you rely in good faith on knowledgeable, credible sources for your information.  He testified:

So if you make a statement in an appraisal on good faith based on credible, on a credible source, and you rely on that statement, one of the qualifications within every appraisal report is that statements of fact contained in this appraisal are assumed to be correct unless otherwise and that they’ve been received from knowledgeable sources.  So that is a standard limiting condition of every appraisal report that any of us have ever written.[
]
McReynolds testified that if it turns out that the “fact” was actually erroneous, this is not a violation of USPAP.  Shaner testified that if Heyden did not have the Shaner appraisals and had been given incorrect information, “he can only report what he was told.”  He testified that his opinion as to Heyden violating USPAP on this aspect would change and that he would probably withdraw his opinion.
 

Reporting that a sale was motivated by the illness of the seller was not a violation of USPAP.
Failure to Report Sales


The MREAC argues that Heyden failed to report the sale of the Champlain apartments in May 2004 as $2,700,000 or of the Brittany Pointe apartments in December 2003 as $2,150,000, and prior to that in February 2002 as $1,700,000.  The MREAC argues that this violated USPAP SR1-5(b), requiring Heyden to “analyze all sales of the subject property that occurred within the three (3) years prior to the effective date of the appraisal.”

Heyden did not report the sale of the Brittany Pointe apartments in February 2002 as $1,700,000.  This was more than three years before April 14, 2005; thus, he was not required to consider it.


Heyden reported the sale of the Champlain apartments in May 2004 as $5,374,000 rather than $2,700,000.  Heyden reported the sale of the Brittany Pointe apartments in December 2003 as $5,870,000 rather than $2,150,000.  Heyden relied on the sale prices he received from Masuda and the broker.


The MREAC acknowledges that neither side produced definite evidence as to what the real sale prices were.  The MREAC argues that Heyden did no independent investigation.  This is not what is alleged in the amended complaint.  The amended complaint argues that Heyden made significant and substantial errors by “[f]ailing to report the sale of the Champlain Apartments in May 2004 for $2,700,000 or of the Brittany Pointe apartments in December 2003 for $2,150,000 . . . .”
  The MREAC did not prove that these numbers are correct – or even any more accurate than the numbers that Heyden reported.  Therefore, the MREAC did not prove that Heyden is subject to discipline for failing to report them.
c.  Market Analysis and Competition Demographic Data

The MREAC argues that in preparation of the market analysis and competition, Heyden used demographic data based on a three-mile radius, without reflecting that property within a one-mile radius had much lower income levels and market values than those within the three-mile radius.  The MREAC argues that this violated SR 1-2(e) and SR 2-2(a)(iii).

Heyden argues that he provided demographic data on a one, three and five-mile radius.  Shaner testified that Heyden should have emphasized the one-mile radius over the three-mile radius.  McReynolds disagreed:

Large apartment complexes exist in much larger than 1-mile radii.  You may have one apartment complex in a 1-mile radii.  But within a 3-mile radius you might have 15.  If you concentrate only on that 1-mile radius, you’re going to say wow, there’s only one complex here.  There’s demand coming out of every port.  We ought to build more when, in fact, the market might already be saturated.  It’s very difficult – I think frankly it’s wrong to limit the market study for a large apartment complex to a 1-mile radius.  It’s simply too small.[
]


Heyden provided data on the one-mile radius.  Failing to emphasize it over the three-mile radius is not a USPAP violation.

Highest and Best Use


The MREAC argues that Heyden violated USPAP SR 1-3(b) because he analyzed the highest and best use by using an analysis based on improvements rather than on the vacant condition.  SR 1-3(b) states:

When the value opinion to be developed is market value, and given the scope of work identified in accordance with Standards Rule 1-2(f), an appraiser must:
*   *   *

(b) develop an opinion of the highest and best use of the real estate.

Shaner did not disagree with Heyden’s determination as to what the highest and best use of the property is.  Shaner did not testify as to why basing the analysis on improvements rather than on the vacant condition would change the determination of the highest and best use of the real estate.  McReynolds testified that the land was not vacant, that it was already being utilized at its highest and best use, and that the existing improvements provided an adequate return to the land as if vacant and the existing improvements were not nearing the end of their useful economic life.

Heyden developed the highest and best use for the property.  The MREAC did not prove that he violated USPAP.
d.  Cost Approach
Physical Depreciation


The MREAC argues that in the preparation of the cost approach in the Brittany Pointe and Champlain appraisal reports, Heyden calculated physical depreciation based on an assumption that deferred maintenance had been concluded.  The MREAC argues that this violated USPAP SR 2-2(a)(iii).

Heyden again argues that he described the deferred maintenance as “none” because of the contractual requirement that all deferred maintenance be cured.  As noted above, we agree with the MREAC that if such an assumption was being made, it should have been set forth in the appraisal.


Heyden calculated physical depreciation based on an assumption that deferred maintenance had been concluded, and this violated USPAP SR 2-2(a)(iii).  

Operating Income


The MREAC argues that Heyden overstated operating income by failing to reflect a significantly lower median income in the one-mile radius compared to the three-mile radius.  We 
have already determined that the MREAC failed to prove that using the three-mile radius is a violation of USPAP.  Heyden did not overstate operating income.

Insurable Value


The MREAC argues that Heyden misstated the insurable value due to using costs inconsistent with those used in the cost approach analysis and that this violated USPAP SR 1-1(b) and SR 1-4(b).  SR 1-1(b) states:

In developing a real property appraisal, an appraiser must:

*   *   *

(b) not commit a substantial error of omission or commission that significantly affects an appraisal[.]
SR 1-4(b) states:

In developing a real property appraisal, an appraiser must collect, verify, and analyze all information applicable to the appraisal problem, given the scope of work identified in accordance with Standards Rule 1-2(f).

*   *   *


(b) When a cost approach is applicable, an appraiser must:
(i) 
develop an opinion of site value by an appropriate appraisal method or technique;
(ii) analyze such comparable cost data as are available to estimate the cost new of the improvements (if any); and
(iii) analyze such comparable data as are available to estimate the difference between the cost new and the present worth of the improvements (accrued depreciation).

McReynolds testified that USPAP does not address insurable value; there is no definition in USPAP.  Shaner did not explain sufficiently how this would violate any USPAP.  The MREAC failed to prove how insurable value is even addressed by USPAP or how the appraisal of value of the subject properties was affected by it.
e.  Sales Comparison Analysis
Comparable Properties

The MREAC argues that in the preparation of the sales comparison analysis in the appraisal report, Heyden (1) used seven comparable properties, only one of which was located in Kansas City, Missouri, where the subject properties were located; (2) used three comparable properties in Lee’s Summit, a suburb community approximately 10 miles away from the urban location of the subject properties, with much higher median income and median property values, and a superior school system; and (3) ignored the availability of data on the sale of several properties much more comparable in age, condition, and location to the subject properties.


The MREAC argues that these violated USPAP Standard 1 and SR 1-4(a).  Standard 1 states:

In developing a real property appraisal, an appraiser must identify the problem to be solved and the scope of work necessary to solve the problem, and correctly complete research and analysis necessary to produce a credible appraisal.

SR 1-4(a) states:

In developing a real property appraisal, an appraiser must collect, verify, and analyze all information applicable to the appraisal problem, given the scope of work identified in accordance with Standards Rule 1-2(f).


(a) When a sales comparison approach is applicable, an appraiser must analyze such comparable sales data as are available to indicate a value conclusion.

Shaner testified as to the suitability of each of the seven comparables.
  Comparable #1 in Lee’s Summit was described as a “superior property.”  Comparable #2 in Kansas City, Missouri, was a “fine comparable.”  Comparable #3 in Kansas City, Kansas, was “okay.”  Comparable #4 in Overland Park, Kansas, was “not comparable in any respect I can think of.”  
Comparable #5 in Overland Park, Kansas, was “not a good comp.”  Comparable #6 in Mission, Kansas, was a “superior” property.  Comparable #7 in Lee’s Summit was a “suitable” comp.

Shaner never offered his opinion that only having one comparable in Kansas City, Missouri, was a USPAP violation.  Comparables #3 and #7, while not in Kansas City, Missouri, were acceptable comps to him.  Shaner’s testimony about using Lee’s Summit comps focused on the neighborhoods and median home incomes – still finding that #7 was suitable.


McReynolds testified:
Q:  In your experience, is it unusual in a metropolitan area to have to go outside of a city to another, to a suburb or another closely situated city for a sales comparable?

A:  Not only is it not unusual, it is common.  It happens all the time for almost all types of real estate.  Apartments, shopping centers, industrial buildings, office buildings. . . .  I have routinely used comparable sales in apartment appraisals that are in other municipalities.  It’s almost impossible not to have to.[
]

McReynolds testified that Heyden’s methodology in finding the comparables – to draw on other appraisals that he had completed in the area – was reasonable.  The MREAC failed to prove that Heyden’s choice of comparables violated USPAP.


Shaner testified that Heyden ignored more suitable comparables that were in the Shaner appraisal.  We have already found that Heyden did not have a copy of this appraisal.  The MREAC failed to prove that Heyden ignored more suitable comparables.

Adjustments

The MREAC argues that Heyden made inappropriate adjustments for age, location, and condition and that this violated the competency rule, SR 1-1(a) and (b), SR 1-2(e), and SR 1-4(a).
The COMPETENCY RULE states:

Prior to accepting an assignment or entering into an agreement to perform any assignment, an appraiser must properly identify the problem to be addressed and have the knowledge and experience to complete the assignment competently; or alternatively, must:

1.  disclose the lack of knowledge and/or experience to the client before accepting the assignment;

2.  take all steps necessary or appropriate to complete the assignment competently; and

3.  describe the lack of knowledge and/or experience and the steps taken to complete the assignment competently in the report.

Standards Rule 1-1

In developing a real property appraisal, an appraiser must:
(a) be aware of, understand, and correctly employ those recognized methods and techniques that are necessary to produce a credible appraisal;
(b) not commit a substantial error of omission or commission that significantly affects an appraisal[.]
*   *   *

Standards Rule 1-2

In developing a real property appraisal, an appraiser must:

*   *   *

(e) identify the characteristics of the property that are relevant to the type and definition of value and intended use of the appraisal, including:

(i) its location and physical, legal and economic attributes;
(ii) the real property interest to be valued;
(iii) any personal property, trade fixtures, or intangible items that are not real property but are included in the appraisal;
(iv) any known easements, restrictions, encumbrances, leases,

reservations, covenants, contracts, declarations, special

assessments, ordinances, or other items of a similar nature; and
(v) whether the subject property is a fractional interest, physical segment, or partial holding.
SR 1-4 states:

In developing a real property appraisal, an appraiser must collect, verify, and analyze all information applicable to the appraisal problem, given the scope of work identified in accordance with Standards Rule 1-2(f).


(a) When a sales comparison approach is applicable, an appraiser must analyze such comparable sales data as are available to indicate a value conclusion.


Shaner questioned the adjustments that Heyden made and offered his opinion that they were incorrect because of differences in age, location, and condition of the comparable properties.  He gave one example of an adjustment of zero for a building in which the median income is approximately 50% higher and the median home value is $156,000 compared to $91,000.  Shaner testified that the adjustments for the Overland Park properties should have been a much larger number than Heyden assigned them.  Shaner also testified that Heyden’s 7% adjustment for properties that were 20 years newer than the subject property was inappropriate.  McReynolds testified that he could not testify which adjustments were correct, but that he had “no qualms” that Heyden was qualified to perform the appraisal.


While we found that Heyden did not ignore more suitable comps, his adjustments to the comparables that he chose violated USPAP.  We find that this did not violate the competency rule or SR 1-2(e), but violated SR 1-1(a) and (b), and SR 1-4(a).
Market Rents


The MREAC argues that Heyden used inaccurate projected market rents based on errors in incorrect analysis.  McReynolds stated that this allegation should be part of the discussion of the income approach.  We find no cause for discipline.
f.  Income Approach
Rent Comparables

The MREAC argues that in the preparation of the income approach in the appraisal report, Heyden chose rent comparable models from too far away and from communities not comparable to that of the subject properties in rental value and that he failed to determine rental values for at least seven properties comparable in age and within a few miles of the location of the subject properties.  The MREAC argues that this violated SR 1-1(a) and (c), SR 1-2(e), and SR 1-4(c).

Shaner testified that there is a difference between rent comparables and sales comparables:

Q:  How do those two groups differ?

A:  There are only a few sales of apartment properties relative to the number of rentals of apartment properties.  In other words, up and down the street from these properties there are other apartments.  We can go within a mile of this property and we could have surveyed 20, 30 different apartment properties for what they rent for.[
]
The income approach involves a calculation of probable operating income, which is inserted into a capitalization rate formula.  The capitalization rate is the result when annual net income is divided by the sale price to produce a cap rate, expressed as a percentage.  Using this formula, if income is estimated to be too high or the cap rate too low, the value projection will be inflated. 


Shaner testified that one of the most important factors in renters choosing properties is the location of those properties.  Shaner testified that there were several properties comparable to Brittany Pointe and Champlain within a mile or two of those properties and that Heyden completely overlooked them in his analysis.  Instead, Heyden examined properties in Lee’s Summit, Missouri, where incomes and property values are considerably higher.  The one-mile rings around the two Lee’s Summit properties had median household incomes 20% and 48% above that of the area where the subject and the closer comparables were located, and median home values were 49% and 70% higher.

McReynolds testified that the subject property was a very complex and unusual property and that Heyden based his choices on apartment sizes and configurations.  The MREAC admits that these are factors, but argues that Heyden’s analysis virtually ignores the important factor of location, and supports a conclusion that the subject property could generate rents and thus operating income higher than current experience suggests.


We agree that Heyden’s choice of rent comparables violated SR 1-1(a) and (c), SR 1-2(e), and SR 1-4(c).
Projected Income


The MREAC argues that Heyden projected income from ancillary sources and an income increase of 24.4% in the rental value of units without citing any explanation or evidence.  Heyden based his income projections on a 20% rent increase, but provided no allowance or discussion of lost income through tenants moving out and vacancies occurring due to the rent increase he anticipated.  Heyden also projected incidental income from parking and laundry at $99,500, in spite of the fact that the actual figure for the previous year had been $35,626.   The MREAC argues that each of these decisions pushed Heyden’s estimate of operating expense upward, resulting in unrealistically high operating income projections.

McReynolds argued that these figures were appropriate because Heyden was assuming a “stabilized” occupancy – market level rents at stabilized occupancy.  McReynolds said that it was clear in the Appraisal report that Heyden was making this assumption.  We find no cause for discipline for Heyden’s projection of income.
Expenses


The MREAC argues that Heyden assumed operating expenses lower than the historical pattern for the properties in question would indicate and that this violated SR 1-4(c).  Shaner testified that there was no reason that the subject property would have lower operating expenses than comparables:
A:  If anything, this property has got higher expenses.  It’s got an elevator.  It’s got a parking structure for 48 cars.  It’s got the grounds and it’s old.  If anything, the operating expenses are higher, not lower.  There’s just no logical reason, no rational reason to have estimated such low expenses on this property.

Q:  Did the interior hallway?

A:  Interior hallway increase expenses.  You’ve got to clean them daily.  You’ve got to replace the carpet like they are doing with one of their deferred maintenance expenses here.  You’ve got heating and cooling.  Light them.  They’re a problem.[
]

McReynolds explained that the historical data was from the operation of the subject property as separate properties and that combining the properties would result in less expenses.  McReynolds also pointed to the relative low real estate taxes for the subject property.  Heyden’s estimate of operating expenses is not a violation of USPAP.

Capitalization Rates


The MREAC argues that Heyden calculated capitalization rates based on other properties for which inconsistent data was used and that this violated SR 1-4(c).  The capitalization rate is 
the ratio of one year’s income to price.  Shaner testified that in the Pheasant Run comparable, Heyden compared “apples to oranges” by dividing actual net income in an “as-is” condition by a sale price “as improved,” which created an improperly low capitalization rate.  The low capitalization rate was also supported because he used equity dividend rates that were below market rates.  Shaner testified that every discrepancy supported a higher value to the property.  Heyden’s calculation of the capitalization rates violated SR 1-4(c).

Summary of USPAP Allegations


The MREAC argues that Heyden violated the following USPAP:
The ETHICS RULE states:
To promote and preserve the public trust inherent in professional appraisal practice, an appraiser must observe the highest standards of professional ethics.  This ETHICS RULE is divided into four sections:  Conduct, Management, Confidentiality, and Record Keeping.  The first three sections apply to all appraisal practice, and all four sections apply to appraisal practice performed under STANDARDS 1 through 10.

Compliance with USPAP is required when either the service or the appraiser is obligated by law or regulation, or by agreement with the client or intended users, to comply.  In addition to these requirements, and individual should comply any time that individual represents that he or she is performing the services as an appraiser.
An appraiser must not misrepresent his or her role when providing valuation services that are outside of appraisal practice.

Conduct:
An appraiser must perform assignments ethically and competently, in accordance with USPAP and any supplemental standards agreed to by the appraiser in accepting the assignment.  An appraiser must not engage in  criminal conduct.  An appraiser must perform assignments with impartiality, objectivity, and independence, and without accommodation of personal interests.

In appraisal practice, an appraiser must not perform as an advocate for any party or issue.
*   *   *

An appraiser must not communicate assignment results in a misleading or fraudulent manner.  An appraiser must not use or communicate a misleading or fraudulent report or knowingly permit an employee or other person to communicate a misleading or fraudulent report. 
*   *   *
Record Keeping:

An appraiser must prepare a workfile for each appraisal, appraisal review, or appraisal consulting assignment.  The workfile must include:

· the name of the client and the identity, by name or type, of any other intended users;

· true copies of any written reports, documented on any type of media;

· summaries of any oral reports or testimony, or a transcript of testimony, including the appraiser’s signed and dated certification; and

· all other data, information, and documentation necessary to support the appraiser’s opinions and conclusions and to show compliance with this Rule and all other applicable Standards, or references to the location(s) of such other documentation.

An appraiser must retain the workfile for a period of at least five (5) years after preparation or at least two (2) years after final disposition of any judicial proceeding in which the appraiser provided testimony related to the assignment, whichever period expires last.

An appraiser must have custody of his or her workfile, or make appropriate workfile retention, access, and retrieval arrangements with the party having custody of the workfile.

The COMPETENCY RULE states:

Prior to accepting an assignment or entering into an agreement to perform any assignment, an appraiser must properly identify the 
problem to be addressed and have the knowledge and experience to complete the assignment competently; or alternatively, must:

1.  disclose the lack of knowledge and/or experience to the client before accepting the assignment;

2.  take all steps necessary or appropriate to complete the assignment competently; and

3.  describe the lack of knowledge and/or experience and the steps taken to complete the assignment competently in the report.

Standard 1 states:

In developing a real property appraisal, an appraiser must identify the problem to be solved and the scope of work necessary to solve the problem, and correctly complete research and analysis necessary to produce a credible appraisal.

SR 1-1 states:

In developing a real property appraisal, an appraiser must:

(a) be aware of, understand, and correctly employ those recognized methods and techniques that are necessary to produce a credible appraisal;

(b) not commit a substantial error of omission or commission that significantly affects an appraisal; and

(c) not render appraisal services in a careless or negligent manner, such as by making a series of errors that, although individually might not significantly affect the results of an appraisal, in the aggregate affects the credibility of those results.
SR 1-2 states:
In developing a real property appraisal, an appraiser must:

*   *   *

(e) identify the characteristics of the property that are relevant to the type and definition of value and intended use of the appraisal, including:

(i) its location and physical, legal, and economic attributes;

(ii) the real property interest to be valued;
(iii) any personal property, trade fixtures, or intangible items that are not real property but are included in the appraisal;
(iv) any known easements, restrictions, encumbrances, leases,

reservations, covenants, contracts, declarations, special

assessments, ordinances, or other items of a similar nature; and
(v) whether the subject property is a fractional interest, physical segment, or partial holding[.]
SR 1-3 states:

When the value opinion to be developed is market value, and given the scope of work identified in accordance with standards Rule 1-2(f), an appraiser must:

*   *   *

(b) develop an opinion of the highest and best use of the real estate.

SR 1-4 states:

In developing a real property appraisal, an appraiser must collect, verify, and analyze all information applicable to the appraisal problem, given the scope of work identified in accordance with Standards Rule 1-2(f).

(a) When a sales comparison approach is applicable, an appraiser must analyze such comparable sales data as are available to indicate a value conclusion.
(b) When a cost approach is applicable, an appraiser must:
(i)
develop an opinion of site value by an appropriate appraisal method or technique;
(ii)
analyze such comparable cost data as are available to estimate the cost new of the improvements (if any); and
(iii) analyze such comparable data as are available to estimate the difference between the cost new and the present worth of the improvements (accrued depreciation).
(c) When an income approach is applicable, an appraiser must:

(i) analyze such comparable rental data as are available and/or the potential earnings capacity of the property to estimate the gross income potential of the property;

(ii) analyze such comparable operating expense data as are available to estimate the operating expenses of the property;

(iii) analyze such comparable data as are available to estimate rates of capitalization and/or rates of discount; and

(iv) base projections of future rent and/or income potential and expenses on reasonably clear and appropriate evidence.
SR 1-5 states:

In developing a real property appraisal, when the value opinion to be developed is market value, an appraiser must, if such information is available to the appraiser in the normal course of business:

*   *   *

(b) analyze all sales of the subject property that occurred within the three (3) years prior to the effective date of the appraisal.
SR 1-6 states:

In developing a real property appraisal, an appraiser must:

(a) reconcile the quality and quantity of data available and analyzed within the approaches used; and

(b) reconcile the applicability or suitability of the approaches used to arrive at the value conclusions(s).

Standard 2 states:

In reporting the results of a real property appraisal, an appraiser must communicate each analysis, opinion, and conclusion in a manner that is not misleading.

SR 2-1 states:

Each written or oral real property appraisal report must:

(a) clearly and accurately set forth the appraisal in a manner that will not be misdealing:

(b) contain sufficient information to enable the intended users of the appraisal to understand the report properly[.]

SR 2-2(a)(iii) states:

Each written real property appraisal report must be prepared under one of the following three options and prominently state which option is used:  Self-Contained Appraisal report, Summary Appraisal report, or Restricted Use Appraisal report.

(a) The content of a Self-Contained Appraisal report must be consistent with the intended use of the appraisal and, at a minimum:
*   *   *

(iii) describe information sufficient to identify the real estate involved in the appraisal, including the physical and economic property characteristics relevant to the assignment[.]

*   *   *

(b) The content of a Summary Appraisal report must be consistent with the intended use of the appraisal and, at a minimum:

***

(ix) summarize the information analyzed, the appraisal procedures followed, and the reasoning that supports the analyses, opinions, and conclusions[.]
Summary of Violations

We have found that Heyden is subject to discipline as follows:

· Heyden’s work file was incomplete in violation of the USPAP Recordkeeping Rule.
· Heyden inadequately described deferred maintenance that would be required on the properties in violation of USPAP SR1-2(e) and SR 2-2(a)(iii).  
· Heyden calculated physical depreciation based on an assumption that deferred maintenance had been concluded in violation of USPAP SR 2-2(a)(iii).  

· Heyden’s adjustments to the comparables he chose violated SR 1-1(a) and (b), and SR 1-4(a).

· Heyden’s choice of rent comparables violated SR 1-1(a) and (c), SR 1-2(e), and SR 1-4(c).

· Heyden’s calculation of the capitalization rates violated SR 1-4(c).
3.  Professional Standards – Subdivision (5)


Incompetency is a general lack of professional ability, or a lack of disposition to use an otherwise sufficient professional ability, to perform in an occupation.
  We follow the analysis of incompetency in a recent disciplinary case from the Supreme Court, Albanna v. State Bd. of Regis’n for the Healing Arts.
  Incompetency is a “state of being” showing that a professional is unable or unwilling to function properly in the profession.


Misconduct means “the willful doing of an act with a wrongful intention[;] intentional wrongdoing.”
  Gross negligence is a deviation from professional standards so egregious that it demonstrates a conscious indifference to a professional duty.
  Fraud is an intentional perversion of truth to induce another, in reliance on it, to part with some valuable thing belonging to him.
  It necessarily includes dishonesty, which is a lack of integrity or a disposition to defraud or deceive.
  Misrepresentation is a falsehood or untruth made with the intent and purpose of deceit.
  

This case involves one appraisal in a 26-year career.  The MREAC did not prove that Heyden is incompetent – that he is unable or unwilling to function properly in his profession.  We do not believe that the problems in the appraisal rise to the level of gross negligence, and we do not believe that they were intentional.  We found Heyden’s testimony about the Appraisal report to be credible.


With regard to the Appraisal report, the MREAC did not prove that Heyden was grossly negligent or dishonest or that he was guilty of fraud or misrepresentation.  The MREAC’s expert did not make any determination as to the value of the property, something that might have been evidence of Heyden’s bad intent.  Shaner merely looked at the methodology of preparing the report.  He stated:  “It’s an issue of did the appraiser do the appraisal ethically, competently and according to the standards.”
  There is no cause for discipline under § 339.532.2(5).
4.  Reasonable Diligence – Subdivision (8)


“Diligent” means:  “characterized by steady, earnest, and energetic effort : PAINSTAKING[.]”
  The most serious problem we found with Heyden’s appraisal was selecting comparables in the rent approach.  Considering this and the other problems in the Appraisal report, we find that Heyden was negligent in developing his appraisal and in preparing the Appraisal report.
5.  Negligence or Incompetence – Subdivision (9)


As stated above, the MREAC did not prove that Heyden was incompetent.  Negligence is defined as “the failure to use that degree of skill and learning ordinarily used under the same or similar circumstances by members of [the] . . . profession.”


While his mistakes did not rise to the level of gross negligence, we find that he did fail to use the degree of skill and learning ordinarily used under the same or similar circumstances by appraisers.   He was negligent in developing the appraisal and preparing the Appraisal report.  There is cause for discipline under § 339.532.2(9).

6.  Violate Law – Subdivision (10)


The MREAC argues that Heyden violated § 339.535
:  “State certified real estate appraisers and state licensed real estate appraisers shall comply with the Uniform Standards of Professional Appraisal Practice promulgated by the appraisal standards board of the appraisal foundation.”

We have found that Heyden’s appraisal violated USPAP.  There is cause for discipline under § 339.532.2(10).

7.  Professional Trust – Subdivision (14)


Professional trust is the reliance on the special knowledge and skills that professional licensure evidences.
  It may exist not only between the professional and his clients, but also between the professional and his employer and colleagues.
 

Heyden’s mistakes on the Appraisal report resulted in a higher valuation for the subject property.  He violated the professional trust of his clients and colleagues.  He is subject to discipline under § 339.532.2(14).
B.  Count III
1.  Heyden Committed Fraud/Misrepresentation

The MREAC argues that Heyden lied on his renewal application when he circled “no” in 
response to the question about discipline in another state, and that this is cause for discipline under § 339.532.2(1) and (5).  Heyden argues that the MREAC failed to prove this.

Heyden testified:

Q:  When you circled the no on this renewal form, were you thinking about the Nebraska settlement agreement?

A:  No, that was an oversight on my part.

Q:  When you checked no or circled no on this renewal form, were you trying to hide from the Real Estate Appraisers Commission of Missouri the fact that there had been a settlement agreement in Nebraska?

A:  Not at all.

Q:  When you checked, when you circled no on this renewal form, were you trying to mislead the Missouri Real Estate Appraisers Commission --
A:  No, ma’am.

Q:  On the fact -- let me finish my question.  -- On the fact that there had been a settlement agreement in Nebraska?

A:  No.

Q:  And in fact, you thought you had disclosed it in the course of this litigation?

A:  Yes, ma’am, I was very surprised.  You brought it up to me.

Q:  Yeah.

A:  Woops.

Q:  We thought we had an affirmative defense of a statute of limitations.  That’s how it came out.  You thought that you had disclosed it to them?

A:  Yes, ma’am.

Q:  Respondent’s Exhibit F, which was the next renewal form . . . since your last renewal have you ever had your real estate 
appraiser license or certification suspended, you wrote see attached and you put an x through the box --
A:  Yes, ma’am.

Q:  -- that is yes.  So in this one you clearly did reveal to the Board that something had happened in Nebraska?

A:  Yes, ma’am.[
]


The MREAC argues that Heyden’s intent to deceive the MREAC into believing that he had not been subject to discipline in another jurisdiction is inferred from the following circumstances: (1) Heyden knew that he had been placed on probation in Nebraska; (2) Heyden’s Nebraska probation was recent, having been imposed less than eight months prior to the time he submitted his application for renewal, and thus it is not reasonable that he would have forgotten such an event; (3) Heyden’s Nebraska probation was a significant event in his career.

We agree with the MREAC that it is not reasonable under the circumstances that Heyden would not remember a recent and significant act of discipline when he was requested to sign and did sign a statement under oath attesting that “I hereby attest that the foregoing statements are true and correct to the best of my knowledge.”  It is not reasonable to conclude that Heyden did not know he was making a false statement when he circled a box marked “NO” in response to a direct question as to whether he had been placed on probation in another jurisdiction.

We find that Heyden is not a credible witness concerning his application for renewal.  Heyden offers several theories why we should not impose discipline based on the renewal application.

2.  Original License Only


Heyden argues that § 339.532.1(1) applies only to the original license, not to license renewals.  We reject this argument.  Heyden is “procuring or attempting to procure” a certificate 
or license when he applies to renew that license.  Without the renewal, he could not practice his profession.  In addition, the primary purpose of professional licensing is to protect the public.
  The public would be better protected if the licensing agency learns of another state’s discipline each time the agency grants or denies a renewal application rather than only discipline entered into before the original license is issued.

3.  Failed to Prove Reliance


Heyden argues that the MREAC failed to prove that anything was procured.  Procure means “to  get possession of : obtain by particular care and effort[.]”
  Discipline is authorized for procuring or attempting to procure a license.  Heyden attempted to procure renewal of his license, and his license was renewed.


Heyden’s argument that a licensing agency would not rely on a response concerning disciplinary action against a license in another state is specious.

4.  Unpromulgated Rule


Heyden argues that the MREAC has no authority to discipline a licensee for his or her answer on a renewal form because there is no statute or regulation authorizing the MREAC to require a licensee to indicate whether there has been discipline in another state.  Heyden argues that this has been the agency’s practice despite the lack of a rule.


We have no power to superintend another agency’s procedures.
  Based on our findings in this case – that Heyden committed fraud and misrepresentation in procuring his license – we find cause for discipline.

Heyden is subject to discipline under § 339.532.2(1).  He committed fraud and misrepresentation and was dishonest in a duty of his profession – renewing his license.  He is subject to discipline under § 339.532.2(5).
Summary


Heyden is subject to discipline under § 339.532.2 (6), (7), and (10) for violating USPAP.

Heyden is not subject to discipline under § 339.532.2(5) for incompetency, misconduct, gross negligence, dishonesty, fraud or misrepresentation for his work on the Appraisal report.  He is subject to discipline under § 339.532.2(8) for failure to exercise reasonable diligence in developing an appraisal and preparing an appraisal report.  He is subject to discipline under 
§ 339.5352.(9) for negligence in developing an appraisal and preparing an appraisal report.  He is subject to discipline under § 339.532.2(14) for violation of professional trust.


Heyden is subject to discipline under § 339.532.2(1) and (5) for lying on his renewal application.


SO ORDERED on November 18, 2010.


________________________________



NIMROD T. CHAPEL, JR.


Commissioner
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