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)
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No. 08-1769 PC



)
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)




)
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)

DECISION 


Gayle Herron’s professional counselor license is not subject to discipline. 
Procedure

The Committee for Professional Counselors (“the Committee”) filed a complaint on October 16, 2008, asserting that Herron’s license is subject to discipline.  Herron received our notice of complaint/notice of hearing by certified mail on November 5, 2008.  Herron filed an answer on November 20, 2008.   

This Commission convened a hearing on the complaint on July 31, 2009.  Assistant Attorney General J. Scott Stacey represented the Committee.  Though notified of the date and time of the hearing, neither Herron nor anyone representing her appeared.  Herron filed the last written argument on October 29, 2009.  
Findings of Fact


1.  Herron was licensed by the Committee as a professional counselor.  Her license expired on July 1, 2009.  Her license was current and active at all relevant times.  

2.  Herron was a provider under the Missouri Medicaid program.
 


3.  The Missouri Department of Social Services, Division of Medical Services, Program Integrity Unit (“DSS”) conducted a post-payment review of Herron’s Medicaid claims.  On August 30, 2004, DSS concluded that due to billing errors, Herron had been overpaid $19,408.  DSS determined that Herron committed the following types of errors:
 

A.  Billed incorrect number of units.  The number of units billed [does] not correspond with the number of units documented in the patient’s chart.  For example, on July 25, 2003, you provided services to [K.A.].  From the times documented in the patient’s chart, you provided services for one hour and 30 minutes; however, you billed Medicaid for two hours.  As there is a difference of 30 minutes, one unit was cut back from one of the services. 

*   *   * 
B.  Billed for services with inadequate documentation.  These services were reviewed by the state psychology/counseling consultant, and she determined the documentation in the narrative of the patient’s chart [does] not support the services billed.

*   *   * 

C.  Billed for services for which documentation was not found in the client’s record to support the services billed for that date of service. 

*   *   * 

D.  Billed incorrect number of units and overlapped times of service.  For example, on May 4, 2003, documentation shows 
services provided to [T.B.] from 12:00 to 1:30 p.m., and to [P.B.] from 1:00 to 2:00 p.m.  As you could not be with both patients at the same time, services were allowed for [T.B.], and one unit of service was disallowed for [P.B.].  

*   *   * 

E.  Billed the incorrect number of units according to the documentation in the patient’s chart.  

*   *   * 

F.  Billed for services with inadequate documentation.  Billed for services without documenting in the patient’s chart the actual time taken to provide the service.  

*   *   * 

G.  Billed the incorrect procedure code according to the documentation in the patient’s chart.  It is important to bill the correct procedure code. 

*   *   * 

H.  Billed the incorrect place of service code according to the documentation in the patient’s medical record.  The patient’s medical record indicated the patient was seen at school.  You must be enrolled through the school district in order to be reimbursed for services provided at school.  

*   *   * 

I.  Billed for the incorrect date of service according to the date noted in the patient’s record.  The correct date of service must be used when filing the claim to Missouri Medicaid.

*   *   * 

J.  Billed for family therapy when the documentation in the patient’s chart indicates the patient was not present.  Family therapy without the patient present requires a prior authorization, and there is no prior authorization on file.  

*   *   * 

K.  Billed the incorrect place of service according to the documentation in the patient’s record.  The correct place of service must be used when filing the claim to Missouri Medicaid.

*   *   * 

L.  This is a duplicate of a claim that had previously been submitted to Missouri Medicaid, and reimbursement was received by you.  

*   *   * 

Note:  It was also noted that required documentation was missing from many of your notes.  


4.  DSS recovered $2,722 through withholding of payments to Herron.  As of January 21, 2005, Herron had stopped filing Medicaid claims and still owed $16,696 to DSS.  


5.  On December 9, 2005, DSS terminated Herron’s participation as a Medicaid provider.  


6.  On April 30, 2007, the United States Department of Health & Human Services, Office of Inspector General, determined that Herron was excluded from participation in Medicare, Medicaid, and all federal health care programs.  


7.  On June 26, 2007, the Missouri Attorney General notified Herron that she was required to pay back $16,686 in Medicaid overpayments.
  
Conclusions of Law


We have jurisdiction to hear the complaint.
  The Committee has the burden of proof.
  The Committee asserts that Herron’s license is subject to discipline under § 337.525.2 as follows:  

The committee may cause a complaint to be filed with the administrative hearing commission as provided by chapter 621, RSMo, against any holder of any license required by sections 337.500 to 337.540 or any person who has failed to renew or has 
surrendered his license for any one or any combination of the following causes: 

*   *   * 

(4) Obtaining or attempting to obtain any fee, charge, tuition or other compensation by fraud, deception or misrepresentation;

(5) Incompetency, misconduct, fraud, misrepresentation or dishonesty in the performance of the functions or duties of a professional counselor; 

(6) Violation of, or assisting or enabling any person to violate, any provision of sections 337.500 to 337.540, or of any lawful rule or regulation adopted pursuant to sections 337.500 to 337.540; 

*   *   * 

(13) Violation of any professional trust or confidence; 
*   *   * 

(15) Being guilty of unethical conduct as defined in the ethical standards for counselors adopted by the division and filed with the secretary of state. 

I.  Obtaining or Attempting to Obtain any Fee, Charge, Tuition or Other 

Compensation by Fraud, Deception or Misrepresentation


Fraud is "an intentional perversion of truth to induce another, in reliance on it, to part with some valuable thing belonging to him."
  We may infer fraudulent intent from the circumstances of the case.
  Deception is an act designed to cheat someone by inducing their reliance on misrepresentation.
  Misrepresentation is a falsehood or untruth made with the intent and purpose of deceit.
  


Herron did not appear or present evidence.  She did submit a written argument, which we do not take as evidence.  Herron argues that she was not a good record keeper but had no fraudulent intent.  


We find insufficient evidence to show any intentional misrepresentation.  DSS found that Herron committed many types of errors. The Committee’s Exhibit 3 includes a copy of DSS’s August 30, 2004 decision, which refers to “Attachment A—Outline of incorrect billing procedures (errors identified)” and “Attachment B—A listing of Medicaid eligible recipients for whom claims were submitted.  The claims reviewed are identified.”  Attachment A is included in Exhibit 3, but Attachment B is not.  Therefore, we can tell what type of errors occurred, but cannot tell how often each type of error occurred.  Not every type of error resulted in an overpayment.  The Committee presented no evidence that DSS or the Missouri Attorney General made any finding or obtained any judicial determination that Herron committed Medicaid fraud.  The Committee presented the testimony of its investigator, which was received without objection.
  However, because the investigator was not qualified as an expert, we give his opinion no weight as to whether there is cause to discipline.
  Fraudulent intent is often inferred from the circumstances of the case, as there is often no direct evidence of fraudulent intent.  However, in this case we find insufficient evidence to conclude that Herron’s errors were the result of anything other than mere inadvertence.  We find no cause for discipline under 
§ 337.525.2(4).  

II.  Functions or Duties of the Profession

Incompetency is a general lack of professional ability, or a lack of disposition to use an otherwise sufficient professional ability, to perform in an occupation.
  We follow the analysis 
of incompetency in a recent disciplinary case from the Supreme Court, Albanna v. State Bd. of Regis’n for the Healing Arts, 293 S.W.3d 423 (Mo. banc 2009).  Incompetency is a “state of being” amounting to an inability or unwillingness to function properly.
  The Albanna court said that the evaluation necessitates a broader-scale analysis, taking into account the licensee’s capacities and successes.


The Committee cites the regulations governing professional counselors.  Regulations 
20 CSR 2095-3.010(3) and 20 CSR 2095-3.015(4) both provide that a counselor: 

shall not allow the pursuit of financial gain or other personal benefit to interfere with the exercise of sound, professional judgment and skills.  


There is nothing in the evidence showing that Herron allowed the pursuit of financial gain or other personal benefit to interfere with the exercise of sound professional judgment and skills.  We give no weight to the testimony of the Committee’s investigator, who was not qualified as an expert, as to whether Herron violated the regulations.  

The Committee also argues that Regulation 20 CSR 2095-3.015(7) “states counselors shall maintain records.”
  To be more specific, Regulation 20 CSR 2095-3.015(7) sets forth the requirements for the contents of counseling records, providing:  

A counselor providing therapeutic services to a client shall maintain records that include the following: 
(A) Informed consent as defined in subsections (1)(A)-(1)(H); 

(B) The reason(s) for seeking therapeutic services, clinical impression(s), treatment plan and documentation of termination; 

(C) Date, fee, and therapeutic service provided by the counselor; 

(D) Assessment results or the evaluative results relevant to the therapeutic relationship; and
(E) Evidence of receiving the client’s consent concerning the counselor’s consultation with others.

The Committee does not allege or prove anything specific as to a failure to meet these requirements.  

The Committee also cites Regulation 20 CSR 2095-3.015(8), which provides that “The counselor shall comply with all other applicable state and federal laws and rules regarding record retention.”  The Committee presented nothing showing that Herron failed to retain records.  


There is no evidence that Herron’s care of patients was insufficient.  The Committee has failed to meet its burden to show that Herron was unable or unwilling to function properly as a professional counselor.  We find no cause for discipline for incompetency.    
We have already discussed fraud and misrepresentation.  As stated in that discussion, we find insufficient evidence that Herron’s conduct was intentional.  Misconduct is the willful commission of a wrongful act.
  We find insufficient evidence as to any intentional wrongdoing.     
Similarly, dishonesty is a lack of integrity, a disposition to defraud or deceive.
  Dishonesty also includes actions that reflect adversely on trustworthiness.
  Again, we do not find that Herron’s actions reflected a lack of integrity or untrustworthiness rather than mere inadvertence.      

Gross negligence is "an act or course of conduct which demonstrates a conscious indifference to a professional duty" and that indifference constitutes "a gross deviation from the 
standard of care which a reasonable person would exercise in the situation."
  In Tendai v. Missouri Bd. of Regis’n for the Healing Arts,
 the court described gross negligence:  

Random House Webster’s Dictionary (1997) defines “gross” as “flagrant and extreme; glaring,” and “negligence” as “1. The quality, fact, or result of being negligent; neglect.  2.  An instance of being negligent.  3.  the failure to exercise a reasonable degree of care, especially for the protection of other persons.”  

This Court has not defined “gross negligence” in the professional licensing context.  The commission considered “gross negligence” to be “an act or course of conduct which demonstrates a conscious indifference to a professional duty that constitutes a gross deviation from the standard of care which a reasonable person would exercise in the situation.”  See Duncan v. Mo. Bd. for Architects, Prof. Engineers and Land Surveyors, 744 S.W.2d 524, 533 (Mo. App. 1988).  The commission’s definition is correct.  

The first step in determining whether gross negligence exists is to determine the applicable standard of care for ordinary negligence.  The next step is to determine whether there was evidence of a gross violation of the standard.
Negligence is a lesser degree of improper conduct than gross negligence.
  Negligence is the failure to use the degree of care required under the particular circumstances involved.
  Although Herron admits that she made documentation errors and DSS’s review shows that she did, the Committee has failed to show that this was more than a lack of the ordinary degree of care and thus gross negligence.  We find no cause for discipline under § 337.525.2(5).  

III.  Violation of Rules

Section 337.520.1 authorizes the Division of Professional Registration to promulgate rules and regulations pertaining to professional counselors.  CSR Title 20, Division 2095, Chapter 3 sets forth the ethical standards for professional counselors.  Regulation 20 CSR 2095-3.010(1) provides:  

A violation of these standards constitutes unprofessional conduct and is sufficient reason for disciplinary action pursuant to section 337.525, RSMo.  
 
We have already discussed Regulations 20 CSR 2095-3.010(3) and 20 CSR 2095-3.015(4), (7), and (8), and have concluded that the Committee failed to prove that Herron violated them.  We find no cause for discipline under § 332.321.2(6) or (15) for violation of the rules, regulations, and ethical standards pertaining to professional counselors.    
IV.  Professional Trust or Confidence


A professional trust or confidence is engendered by a party's reliance on the special knowledge and skills evidenced by professional licensure.
  Reliance on a professional's special knowledge and skills creates a professional trust, not only between the professional and his clients, but also between the professional and his employer and colleagues.
  

The Committee failed to prove that inaccuracies in record keeping were a failure to fulfill any professional duty or violated anyone’s reliance on Herron’s special knowledge and skills.  Again, we give no weight to the testimony of the Committee’s investigator, who was not qualified as an expert, as to whether there is cause to discipline.  We find no cause for discipline under § 332.321.2(13). 
Summary


The Committee has failed to meet its burden to prove cause to discipline Herron’s license as a professional counselor.  

SO ORDERED on March 15, 2010.



________________________________



JOHN J. KOPP  



Commissioner

	�The Missouri Medicaid program has been renamed MO HealthNet.  Section 208.001.2, RSMo Supp. 2009.  Statutory references are to RSMo 2000, unless otherwise noted.  We use the term “Medicaid” because that was the program existing during the period in question, and that term is used throughout the record in this case.  
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�MERRIAM-WEBSTER'S COLLEGIATE DICTIONARY 359 (11th ed. 2004).  
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	�Cooper v. Missouri Bd. of Pharmacy, 774 S.W.2d 501, 504 (Mo. App., E.D. 1989).
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