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MEMORANDUM AND ORDER


The Missouri Board for Architects, Professional Engineers and Land Surveyors (Board) filed a complaint on June 19, 2000, seeking this Commission’s determination that the land surveyor license of Ken Herring is subject to discipline for:  (1) another state’s action imposing discipline against his license in that state; (2) false and misleading advertising; (3) misconduct; (4) fraud; (5) misrepresentation; and (6) dishonesty.

On October 6, 2000, the Board filed a motion, with supporting exhibits, for summary determination of the petition.  Our Regulation 1 CSR 15-2.450(4)(C) provides that we may decide this case without a hearing if the Board establishes facts that (a) Herring does not dispute and (b) entitle the Board to a favorable decision.  ITT Commercial Fin. Corp. v. Mid-Am. Marine Supply Corp., 854 S.W.2d 371, 380-82 (Mo. banc 1993).


We gave Herring an extension until November 30, 2000, to file a response to the motion, but he did not respond.  Therefore, we conclude that Herring does not dispute the following facts.

Findings of Fact

1.
Herring is licensed by the Board as a land surveyor.  His license, No. LS-1637, was current and active at all relevant times.

2.
On September 30, 1993, the Kansas State Board of Technical Professions (Kansas Board) issued an order suspending Herring’s Kansas license for failing to meet the minimum standards for boundary surveys in Kansas.  The Kansas Board found that Herring sealed a survey without including any disclaimers to show that the survey was not a complete survey.  The Kansas Board found that Herring’s survey did not show a scale, angles, bearings, or azimuths, nor did it show all pertinent measured dimensions, to allow facile retracement of all pertinent lines and points shown on the map.  The suspension was stayed until Herring had an opportunity to take the Kansas law portion of the land surveyor’s examination.  The suspension order stated that if Herring passed the examination, his license would be restored, but if he failed or refused to take the test, his license would be revoked.  

3.
On July 28, 1994, the Kansas Board issued an order revoking Herring’s Kansas license after he failed to meet the conditions of the stay of his suspension in that he failed to successfully pass the Kansas law portion of the land surveyor’s examination.

4.
Following the revocation of his Kansas land surveying license on November 10, 1994, Herring continued to hold himself out as licensed to practice land surveying in Kansas by:  (1) listing Herring Surveying in the Leavenworth County, Kansas, phone book and in the area-wide phone book; (2) continuing to operate Herring Surveying Company at 315 N. 5th Street in Leavenworth, Kansas; and (3) offering to provide and providing surveying services in Kansas through the subterfuge of having another licensed Kansas land surveyor, David Pennington, sign 

mortgage title inspection surveys in blank that were then used by Ken Herring and Herring Surveying Company for surveys that they had performed without being properly licensed to do so.

5.
On January 23, 1998, the Kansas Board issued an order assessing Herring a civil fine of $10,000 plus costs, expenses, and attorney fees of $2,181.16.  The Kansas Board found that after Herring’s surveying license was revoked, Herring continued to hold himself out as licensed to practice land surveying in Kansas as set forth in the preceding paragraph.  Herring was represented by counsel at the evidentiary hearing before the Kansas Board that resulted in the order issued on January 23, 1998.

6.
Herring appealed the Kansas Board’s order of January 23, 1998, to the District Court of Shawnee County, Kansas (District Court).  By order dated January 22, 1999, the District Court affirmed the Kansas Board’s order. 

7.
Herring appealed the District Court’s order to the Kansas Court of Appeals.  By order dated October 29, 1999, the Kansas Court of Appeals affirmed the District Court’s order.

Conclusions of Law


We have jurisdiction to hear the Board’s complaint.  Section 621.045.
  The Board has the burden of proving that Herring has committed acts for which the law allows discipline.  Missouri Real Estate Comm’n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).

I.  Discipline in Another State

The Board alleges on Count I that cause for discipline exists under section 327.441.2(8), which provides:

2.  The board may cause a complaint to be filed with the administrative hearing commission as provided by chapter 621, 

RSMo, against any holder of any license or certificate of authority required by this chapter . . . for any one or any combination of the following causes:

*   *   *   

(8) Disciplinary action against the holder of a license or a certificate of authority, or other right to practice any profession regulated by this chapter granted by another state, territory, federal agency or country upon grounds for which revocation or suspension is authorized in this state[.]


The Kansas Board suspended Herring’s Kansas license for failing to meet the minimum standards for boundary surveys in Kansas.  That Board stayed the suspension until Herring had the opportunity to take the Kansas law portion of the land surveyor’s examination.  After Herring failed to pass the examination, the Kansas Board entered an order revoking Herring’s Kansas license.  


The Kansas Board disciplined Herring’s license upon grounds for which revocation or suspension is authorized in Missouri.  The Kansas Board found that Herring sealed a survey without including any disclaimers to show that the survey was actually an incomplete survey.  The Kansas Board further found that Herring did not show a scale, angles, bearings, or azimuths, nor did it show all pertinent measured dimensions, to allow facile retracement of all pertinent lines and points shown on the map.  Those actions are grounds for revocation or suspension of a land surveyor’s license in Missouri under 10 CSR 30-2.030(3) and section 327.441.2(6).
  Therefore, we conclude that Herring’s license is subject to discipline under section 327.441.2(8).

II.  False and Misleading Advertising


The Board alleges on Count II that cause for discipline exists because of the underlying conduct related to the Kansas Board’s order imposing a civil fine.  The Board alleges that 

Herring is subject to discipline for false and misleading advertising pursuant to section 327.441.2(14), which provides:


(14) Use of any advertisement or solicitation which is false, misleading or deceptive to the general public or persons to whom the advertisement or solicitation is primarily directed.

Other than providing a copy of the Kansas Board’s order and the appellate orders affirming that order, the Board provided no evidence of the underlying conduct.


The Board asserts that the doctrine of collateral estoppel bars Herring from relitigating the issues of ultimate fact in Missouri.  Collateral estoppel prevents a party from relitigating issues of ultimate fact, but only those “necessarily and unambiguously decided.”  King Gen. Contractors v. Reorganized Church of Jesus Christ of Latter Day Saints, 821 S.W.2d 495, 501 (Mo. banc 1991).  The doctrine applies if:  (1) the issue decided in the earlier action is identical to the issue presented in the present action; (2) the earlier action was decided on the merits; (3) the party to be precluded was a party, or is in privity with a party, to the earlier action; and (4) the party to be precluded had a full and fair opportunity to litigate the issue.  Missouri Bd. of Pharmacy v. Tadrus, 926 S.W.2d 132, 136 (Mo. App., W.D. 1996).  When an agency is acting in a judicial capacity, final administrative decisions are given the same collateral effect as judicial decisions, if the elements of collateral estoppel are met.  Thomas v. General Services Admin., 794 F.2d 661, 664 (Fed. Cir. 1986); Anthan v. Professional Air Traffic Controllers Org., 672 F.2d 706, 709 (8th Cir. 1982). 

The Board has established that collateral estoppel prevents Herring from relitigating the issues of ultimate fact in Missouri, and Herring has presented no objection to that argument.  The issues decided in the earlier action in Kansas are identical to the issues presented in the present action.  The earlier action was decided on the merits.  Herring, the party to be precluded, was a party to the earlier action.  Finally, he had a full and fair opportunity to litigate the issues.   

Herring was represented by counsel, had the opportunity to present evidence on his behalf and cross-examine the witnesses in the earlier action, and pursued his appeal through two higher courts.  Miller v. Pool and Canfield, Inc., 800 S.W.2d 120, 125 (Mo. App., W.D. 1990).  

Following the revocation of his Kansas land surveying license, Herring continued to hold himself out as licensed to practice land surveying in Kansas by listing Herring Surveying in the Leavenworth County, Kansas, phone book and in the area-wide phone book.  Herring clearly used false, misleading, and deceptive advertisements.  We therefore conclude that Herring’s license is subject to discipline under section 327.441.2(14).  

III.  Misconduct, Fraud, Misrepresentation, and Dishonesty


The Board alleges that Herring’s license is subject to discipline pursuant to section 327.441.2(5), which provides:


(5) [M]isconduct, . . . fraud, misrepresentation or dishonesty in the performance of the functions or duties of any profession licensed or regulated by this chapter[.]

Misconduct is defined as “the willful doing of an act with a wrongful intention[;] intentional wrongdoing.”  Missouri Bd. for Arch’ts, Prof’l Eng’rs & Land Surv’rs v. Duncan, No. AR-84-0239 (Mo. Admin. Hearing Comm’n Nov. 15, 1985) at 125, aff’d, 744 S.W.2d 524 (Mo. App., E.D. 1988).


After Herring’s Kansas license was revoked, Herring provided surveying services in Kansas through the subterfuge of having another licensed Kansas land surveyor sign mortgage title inspection surveys in blank that were then used by Herring and Herring Surveying Company for surveys that they had performed without being properly licensed to do so.  Therefore, we conclude that Herring’s license is subject to discipline for misconduct under section 327.441.2(5).


Fraud is an intentional perversion of truth to induce another, in reliance on it, to part with some valuable thing belonging to him.  State ex rel. Williams v. Purl, 128 S.W. 196, 201 

(Mo. 1910).  It necessarily includes dishonesty, which is a lack of integrity or a disposition to defraud or deceive.  Merriam-Webster’s Collegiate Dictionary 333 (10th ed. 1993).  Misrepresentation is falsehood or untruth made with the intent and purpose of deceit.  Merriam-Webster’s Collegiate Dictionary 744 (10th ed. 1993).


By providing surveying services in Kansas when he was not licensed to do so, and by using another licensed Kansas land surveyor’s signed mortgage title inspection survey forms that were blank, Herring committed fraudulent and dishonest acts.  The acts were fraudulent because innocent purchasers believed they were paying for the services of a licensed surveyor.  By placing the advertisements in two telephone directories, Herring made misrepresentations.  Therefore, we conclude that Herring’s license is subject to discipline for fraud, dishonesty, and misrepresentation under section 327.441.2(5).
Summary


We grant the Board’s motion for summary determination.


On Count I, we conclude that there is cause to discipline Herring’s license under section 327.441.2(8) for disciplinary action imposed in Kansas against Herring upon grounds for which revocation or suspension is authorized by this state. 


On Count II, we conclude that there is cause to discipline Herring’s license under section 327.441.2(14) for false, misleading, and deceptive advertising.


On Count III, we conclude that there is cause to discipline Herring’s license under section 327.441.2(5) for misconduct, fraud, misrepresentation, and dishonesty in the performance of his professional duties.


We cancel the hearing.


SO ORDERED on December 22, 2000.



________________________________



KAREN A. WINN



Commissioner

�Statutory references are to the 1999 Supplement to the Revised Statutes of Missouri, unless otherwise noted.


�Section 327.441.2(6) provides for discipline of a land surveyor’s license if such person violates a regulation.  Regulation 10 CSR 30-2.030(3) requires a scale, as well as angles, bearings, or azimuths, and all pertinent measured dimensions.
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