Before the
Administrative Hearing Commission
State of Missouri




DIRECTOR OF PUBLIC SAFETY,	)
		)
		Petitioner,	)
			)
	vs.		)		No.  08-1554 PO
			)
ALBERT L. HERRERA III, 	)
			)
		Respondent.	)


DECISION

Albert L. Herrera III is subject to discipline because he committed the criminal offense of driving while intoxicated.
Procedure
On August 29, 2008, the Director of Public Safety (“the Director”) filed a complaint to establish cause to discipline Herrera’s peace officer license.  Herrera filed an answer to the complaint on December 4, 2008.  We held a hearing on February 23, 2009.  Assistant Attorney General Christopher R. Fehr represented the Director.  Neither Herrera nor anyone representing him appeared.  The case became ready for us to decide when the reporter filed the transcript on March 2, 2009.
Findings of Fact
1.	Herrera holds a peace officer license from the Director, which is current and active and was so during the events described herein.


2.	On or about November 14, 2007, in Jackson County, Missouri, Herrera was observed driving his vehicle, and a subsequent investigation showed that his eyes were glassy and watery and that there was a strong odor of alcohol coming from his breath.  Herrera failed all three field sobriety tests that were administered, and when tested, his blood alcohol level was .105%.  
3.	On or about April 30, 2008, Herrera appeared in Kansas City Municipal Court and pled guilty to driving while intoxicated.  Herrera received a suspended imposition of sentence.  
Conclusions of Law
We have jurisdiction to hear the Director’s complaint.[footnoteRef:2]  The Director has the burden of proving facts for which the law allows discipline.[footnoteRef:3] [2: Section 590.080.2.  Statutory references are to RSMo Supp. 2008, unless otherwise noted.]  [3: Missouri Real Estate Comm'n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).  ] 

	The Director cites § 590.080.1 (2), which allows discipline of any licensee who:
[h]as committed any criminal offense, whether or not a criminal charge has been filed[.]

[bookmark: SR;547][bookmark: SearchTerm][bookmark: FN[FN7]][bookmark: FN[FN8]]A municipal ordinance violation is not a criminal offense.[footnoteRef:4]  Criminal offenses are set forth in the Revised Statutes of Missouri.[footnoteRef:5]  Therefore, the relevant question is whether Herrera committed conduct that constitutes a criminal offense as defined by the Missouri statutes.  In his answer, Herrera admits the conduct set forth in the Director’s complaint, and we have made our Findings of Fact on that basis.  [4: 	City of Cape Girardeau v. Jones, 725 S.W.2d 904, 907 (Mo. App., E.D. 1987).  ]  [5: 	Section 556.061(19).] 

	Section 577.010, RSMo 2000, provides:
1.  A person commits the crime of “driving while intoxicated” if he operates a motor vehicle while in an intoxicated or drugged condition.





Section 577.001, RSMo 2000, provides:
[bookmark: I09AA3120987011DC86EEFFA5163BE6C0][bookmark: I09A7C022987011DC86EEFFA5163BE6C0]1.  As used in this chapter, the term “drive”, “driving”, “operates” or “operating” means physically driving or operating a motor vehicle.

2.  As used in this chapter, a person is in an “intoxicated condition” when he is under the influence of alcohol, a controlled substance, or drug, or any combination thereof.

[bookmark: SR;619][bookmark: SR;620]Section 577.037.1 provides in part:  “If there was eight-hundredths of one percent or more by weight of alcohol in the person's blood, this shall be prima facie evidence that the person was intoxicated at the time the specimen was taken.”  Herrera’s blood alcohol content was above the legal limit necessary to prove intoxication.  Though the Director did not indicate which field sobriety tests were performed, Herrera’s failure of the field sobriety tests also indicates intoxication.[footnoteRef:6] [6: 	State v. Adams, 163 S.W.3d 35, 37 (Mo. App., S.D. 2005).  ] 

 	Circumstantial evidence may also prove intoxication.[footnoteRef:7]  Watery eyes and an odor of intoxicants are circumstances that show intoxication.[footnoteRef:8]  Herrera had watery eyes and a smell of alcohol on his breath.   [7: 	Id.   ]  [8: 	Id. ] 

	We conclude that a preponderance of the evidence shows that Herrera committed the criminal offense of driving while intoxicated.  There is cause for discipline under § 590.080.1(2).
	The Director contends in his complaint that the phrase “committed any criminal act” in 
§ 590.080.1 includes “a person who has pleaded guilty to, been found guilty of, or been convicted of any criminal offense.”  The Director cites Regulation 11 CSR 75-13.090(2)(A) and (3)(C) in support.  As we have already stated in this decision, a municipal ordinance is not a 




criminal offense.  Further, as we have stated in other decisions, the Director did not have the authority to promulgate the regulation.[footnoteRef:9]      [9: 	E.g., Director of Public Safety v. Morrissey, No. 07-0756 PO (July 23, 2008).  ] 

Summary
There is cause to discipline Herrera under § 590.080.1(2) for committing the criminal offense of driving while intoxicated.
	SO ORDERED on March 11, 2009.


		________________________________
		NIMROD T. CHAPEL, JR.       
		Commissioner
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