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DIRECTOR OF DEPARTMENT
)
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)




)


vs.

)

No. 03-1905 PO




)

CHRISTOPHER S. HENCY,
)




)



Respondent.
)

DECISION


Christopher S. Hency is subject to discipline for committing a criminal offense and for conduct, while on duty, that involves moral turpitude and evidences a disregard for the safety of others.

Procedure


On September 17, 2003, the Director of the Department of Public Safety (Director) filed a complaint seeking to discipline Hency.  On September 22, 2003, Hency was served with a copy of the complaint.  On February 2, 2004, we held a hearing on the complaint.  Assistant Attorney General David F. Barrett represented the Director.  Although notified of the time and place of the hearing, neither Hency nor anyone representing him appeared.


At the hearing, we admitted into evidence a letter and unsigned answers to request for admissions that Hency had sent to the Director’s attorney.  The matter became ready for our decision on March 3, 2004, the date the transcript was filed.

Findings of Fact

1. Hency is licensed as a peace officer.  The license is, and was at all relevant times, current and active.

2. In April and May of 2003, Hency was employed by the Billings Police Department.

3. On April 3, 2003, Officer Scott Tidyman, also with the Billings Police Department, was going to turn his car over to Hency for the next shift.  While on duty, Hency pointed his 40-millimeter Glock pistol at Tidyman and pressed the gun against Tidyman’s left temple.

4. Hency told Tidyman to get out of the car.  When Tidyman did not, Hency began laughing and put his gun away.

5. Tidyman did not perceive this as a joke and was fearful for his personal safety.

6. In May of 2003, Tidyman saw Hency and Brandon Maggard sitting and talking near a patrol car.  Hency pointed his 40-millimeter Glock pistol at Maggard, and Maggard jumped behind Tidyman.  When Hency pointed his gun at Tidyman’s chest, Tidyman told Hency to put the gun away.  Hency laughed and did so.

7. Maggard, a volunteer firefighter, was unarmed and was not a suspect in any police matter.  He had done nothing to provoke such an action.

8. Maggard did not perceive this as a joke and feared for his personal safety.

9. Glock weapons have a very light trigger pull and can be discharged with an officer’s involuntary reaction.  Officers are instructed that they should not point a weapon at anything they “do not intend to destroy.”

Conclusions of Law 


We have jurisdiction to hear the complaint.   Section 590.080.2.
  The Director has the burden of proving that Hency is subject to discipline.  Missouri Real Estate Comm’n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).  The Director argues that there is cause to discipline Hency for his actions towards Tidyman and Maggard
 under § 590.080, which provides:


1.  The director shall have cause to discipline any peace officer licensee who:

*   *   *


(2) Has committed any criminal offense, whether or not a criminal charge has been filed;


(3) Has committed any act while on active duty or under color of law that involves moral turpitude or a reckless disregard for the safety of the public or any person; and

*   *   *


(6) Has violated a provision of this chapter or a rule promulgated pursuant to this chapter.

Committing a Criminal Offense


The Director argues that Hency committed a criminal offense under § 565.070, RSMo 2000, which states:


1.  A person commits the crime of assault in the third degree if:

*   *   *


(3) The person purposely places another person in apprehension of immediate physical injury; or


(4) The person recklessly engages in conduct which creates a grave risk of death or serious physical injury to another person[.]


To act recklessly is to:

consciously disregard a substantial and unjustifiable risk that circumstances exist or that a result will follow, and such disregard constitutes a gross deviation from the standard of care that a reasonable person would exercise in the situation.

State v. Hostetter, 126 S.W.3d 831, 835 (Mo. App., W.D. 2004).  Hency placed Tidyman and Maggard in apprehension of immediate physical injury and recklessly created a grave risk of death or serious injury by pointing his weapon at the two men.  We find cause for discipline under § 590.080.1(2) for committing a criminal offense.

Moral Turpitude or Reckless Disregard


Moral turpitude is:

an act of baseness, vileness, or depravity in the private and social duties which a man owes to his fellowman or to society in general, contrary to the accepted and customary rule of right and duty between man and man; everything “done contrary to justice, honesty, modesty, and good morals.”

In re Frick, 694 S.W.2d 473, 479 (Mo. banc 1985) (quoting In re Wallace, 19 S.W.2d 625 (Mo. banc 1929)).  Hency’s conduct, while on duty, involves moral turpitude and evidences a disregard for the safety of others.  We find cause for discipline under § 590.080.1(3).

Violating a Provision of Chapter or Rule


The Director argues that Hency is subject to discipline under § 590.080.1(6) for violating a provision of Chapter 590 or a rule, but cites no such statute or rule that he is alleged to have violated.  We find no cause for discipline under § 590.080.1(6).

Summary


Hency’s peace officer license is subject to discipline under § 590.080.1(2) and (3), but not under § 590.080.1(6).


SO ORDERED on April 16, 2004.



________________________________



KAREN A. WINN



Commissioner

	�Tr. at 26.


	�Statutory references, unless otherwise noted, are to the 2003 Supplement to the Revised Statutes of Missouri.





	�At the hearing, the Director dismissed a third allegation in the complaint regarding Ralph Bos.





PAGE  
5

