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SUSAN HELLMAN,
)



)



Petitioner,
)




)


vs.

)

No. 11-2170 BN




)

STATE BOARD OF NURSING,
)




)



Respondent.
)

DECISION


We dismiss the complaint filed by Susan Hellman because we lack jurisdiction to hear it.
Procedure


On October 28, 2011, Hellman filed a complaint appealing a decision by the State Board of Nursing (“the Board”) to extend her period of probation for an additional year.  On November 17, 2011, the Board filed a motion to dismiss for lack of jurisdiction.  Hellman responded to the motion on December 16, 2011.  

We treat the Board’s motion as a motion for summary decision under rule 1 CSR 15-3.446(6) because it relies on matters other than the allegations of the complaint and stipulations of the parties.
  We make the following findings of fact from the uncontested admissible evidence the Board submitted with its motion.

Findings of Fact

1. Hellman is licensed as a registered professional nurse.
2. The Board and Hellman had previously entered into a settlement agreement, which became effective on March 31, 2011.

3. Hellman signed the settlement agreement on March 1, 2011, and the Board’s representative signed it on March 16, 2011.

4. Hellman had been provided with a fully-executed copy of the settlement agreement on March 18, 2011.
5. The settlement agreement placed Hellman’s license on probation for a two-year period.

6. Hellman did not request review of the settlement agreement by this Commission under § 621.045.4(3).

7. On July 8, 2011, a probation violation complaint was filed with the Board against Hellman asserting that she had violated certain terms and conditions of her probation imposed under the settlement agreement.
8. The Board convened a disciplinary hearing on September 7, 2011.
9. The Board issued its findings of fact, conclusions of law, and disciplinary order on September 26, 2011 (“disciplinary order”), after it had determined Hellman violated certain terms and conditions of her probation.  
10. The Board’s disciplinary order places Hellman’s license on probation for one additional year of probation 

11. Hellman received a copy of the Board’s disciplinary order on September 27, 2011.

12. On October 28, 2011, Hellman filed an appeal seeking to appeal the disciplinary order issued by the Board after the hearing on her probation violation.
Conclusions of Law 


The Board asserts we lack jurisdiction to hear Hellman’s complaint and we agree.  Section 324.042 authorizes the Board to impose additional discipline as follows:

Any board, commission, or committee within the division of professional registration may impose additional discipline when it finds after hearing that a licensee, registrant, or permittee has violated any disciplinary terms previously imposed or agreed to pursuant to settlement.  The board, commission, or committee may impose as additional discipline any discipline it would be authorized to impose in an initial disciplinary hearing.

Section 324.042 authorizes the Board to determine both whether a licensee has violated any previous disciplinary terms agreed to in a settlement agreement and the appropriate discipline to be imposed for any such violation without the intervention of this Commission.


No provision of § 621.045 provides this Commission with jurisdiction because the Board’s action involves the imposition of additional discipline under § 324.042 rather than an initial disciplinary action.  We also cannot consider Hellman’s appeal as a request for review of a settlement agreement under § 621.045.4(3) because any such request must be made “either at the time the settlement agreement is signed by all parties, or within fifteen days thereafter.”  Hellman filed her appeal more than seven months after the settlement agreement was signed by all parties; therefore, any request for review of her settlement agreement is untimely.


If we have no jurisdiction to hear the complaint, we cannot reach the merits of the case and can only exercise our inherent power to dismiss it.
  We have no jurisdiction over Hellman’s appeal.  Therefore, we grant the Board’s motion to dismiss the complaint and cancel the hearing.


SO ORDERED on January 30, 2012.



________________________________



NIMROD T. CHAPEL, JR.


Commissioner
�Regulation 1 CSR 15-3.436(4)(A).


�Regulation 1 CSR 15-3.446(6).


�Statutory references are to RSMo Supp. 2010 unless indicated otherwise.


�Moore v. Missouri Dental Board, 311 S.W.3d 298, 303 (Mo. App., W.D. 2010).


�Oberreiter v. Fullbright Trucking, 24 S.W.3d 727, 729 (Mo. App., E.D. 2000).
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