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RICHARD HEFLER,
)


)



Petitioner,
)




)


vs.

)
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)
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)

COMMISSION,

)




)
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)

DECISION


We deny the application for a broker
 license of Richard Hefler because he has failed to show that he meets, or that we should waive, the qualification that he have two years’ active experience as a licensed salesperson immediately preceding the filing of his application.
Procedure


The Missouri Real Estate Commission (“the MREC”) denied Hefler’s application for a broker license.  Hefler appealed.  We held our hearing on February 16, 2007.  Hefler appeared on his own behalf.  Assistant Attorney General Joshua Fizer represented the MREC.  The case became ready for our decision on April 26, 2007, when the MREC filed the last written argument. 
Findings of Fact

1.
Hefler has a bachelor’s degree in history and a master’s in business administration.
2.
From the 1990s until 2005, Hefler worked in the travel business.  He sold his business in 2005.
3.
In 2005, Hefler enrolled in a salesperson’s 60-hour pre-license internet course (“the salesperson course”).
4.
In the fall of 2005, Hefler began working for a real estate development company as a consultant.
5.
On November 30, 2005, Hefler successfully completed the salesperson course.
6.
On December 7, 2005, Hefler passed the salesperson license test.  He received an MREC “Application for Real Estate License” form with the test results printed at the top.
  The form contains the statement, “REAL ESTATE COMMISSION MUST RECEIVE THIS APPLICATION WITHIN 6 MONTHS OF THE DATE OF APPLICANT’S SCHOOL COMPLETION.”  
7.
Hefler immediately enrolled in a 48-hour broker internet course (“the broker course”).  On May 4, 2006, Hefler completed and received a certificate of satisfactory completion of the broker course (“the broker course certificate”).   The broker course certificate contains the statement, “Certificate is Valid Through 11/4/2006.”
8.
On May 26, 2006, Hefler passed the broker test (“the broker test”).  He received an MREC “Application for Real Estate License” form with the broker test results printed at the top.
  The form contains the statement, “REAL ESTATE COMMISSION MUST RECEIVE THIS 
APPLICATION WITHIN 6 MONTHS OF THE DATE OF APPLICANT’S SCHOOL COMPLETION.”
9.
Before the legislature adjourned on May 30, 2006,
 it passed HB 1339,
 which made certain changes to the qualifications for a broker license.  The governor signed it on July 10.
  
10.
On August 28, 2006, HB 1339 became effective.

11.
On September 20, 2006, the MREC received Hefler's application for a broker license (“the application”) and a fee.  This is the application that Hefler had received after passing his broker test on May 26, 2006.  
12.
Hefler accompanied the application with the results of his broker test and with the broker course certificate.  
13.
Hefler did not include with the application a broker certificate that Hefler had been actively engaged in the real estate business as a licensed salesperson for at least two years immediately preceding the date of application.  
14.
By letter dated October 6, 2006, the MREC notified Hefler that it denied the application.  The MREC refunded the fee to Hefler.  On November 2, 2006, Hefler appealed the MREC’s decision.
Conclusions of Law


We have jurisdiction of the appeal.
  We decide the complaint by making findings of fact, applying the law to them, and re-making the appealed decision as the law requires.
  We have the 
same degree of discretion as the Board, and we need not exercise it the same way.
  The decision before us is whether to grant or deny the application.  Hefler has the burden of proving that the law entitles him to a license.
  
I.  Age and Fee Requirements

Section 339.040.3 requires applicants for a broker license (“applicants”) to be 18 years old and pay the fee for the broker test.  There is no dispute that Hefler met the age and fee requirements.  
II.  Moral Character and Reputation

Section 339.040.1 requires applicants to present “satisfactory proof” that they:


(1) Are persons of good moral character; and

(2) Bear a good reputation for honesty, integrity, and fair dealing[.]
There is no dispute that Hefler meets the moral character and reputation qualifications.

III.  Competency as a Broker

Section 339.040.1 also requires applicants to prove that they:

(3) Are competent to transact the business of a broker or salesperson in such a manner as to safeguard the interest of the public.
To demonstrate competence, applicants must show satisfaction of the testing, education, and experience qualifications set forth in § 339.040.  
A.  Testing

For testing, § 339.040.4 requires that applicants pass both the salesperson and the broker tests.  Hefler passed these tests.
B.  Education and Experience 

Hefler filed the application with the MREC on September 20, 2006.  In 2006, the General Assembly changed the education and experience qualifications for the broker license (“amended version of § 339.040”).
  The changes became effective August 28, 2006.
  
1.  Before August 28, 2006

In the version of § 339.040 that was effective before August 28, 2006 (“prior version of § 339.040”), subsection 5 required that the applicant:

has been actively engaged in the real estate business as a licensed salesperson for at least one year immediately preceding the date of application, or, in lieu thereof, shall include a certificate . . . that the applicant has, within six months prior to the date of application, successfully completed the prescribed broker curriculum or broker correspondence course[.]  
(Emphasis added.)  Hefler contends, and the MREC agrees, that if he had applied before 
August 28, 2006, he would have satisfied these qualifications (“the prior qualifications”).  

2.  After August 28, 2006

However, the amended version of § 339.040.5 changed the one-year experience qualification to two years and changed the education qualification to be in addition to, not just an alternative to, the experience qualification:


5.  Each application for a broker license shall include a certificate from the applicant's broker or brokers that the applicant has been actively engaged in the real estate business as a licensed salesperson for at least two years immediately preceding the date of application, and shall include a certificate from a school . . . that the applicant has, within six months prior to the date of application, successfully completed the prescribed broker curriculum or broker correspondence course[.]
(Emphasis added.)  The MREC contends, and Hefler agrees, that he does not meet the new qualifications.  

The issue is whether we may apply the prior version of § 339.040 to Hefler’s application.  Hefler’s contention that we should apply the prior version is based on his claims of unreasonableness and unfairness:

· “A candidate clearly qualified prior to August 28 does not become materially unqualified just by the flip of the calendar.”
· Hefler would have to “retake courses and examinations, at his expense, that he took and passed in full adherence and compliance with the statutes in effect at the time.  Moreover, it would take Hefler three years to qualify for a license for which he was fully qualified prior to August.”
· Hefler submitted his application within the time frame that the MREC required “as stipulated in unambiguous terms across the face of the application in bold type.”  Hefler contends that he had no reason to anticipate a change in deadline.
· “Clearly the application form is used to communicate with the candidates (as noted above) as it admonishes applicants for the MREC deadline for application.  Once such a forum for communication is established, and is used in an ongoing and regular manner, it is reasonable to expect that significant and material changes to the application process and deadlines will be communicated in a like manner.”

· Use of the new qualifications under these circumstances is “punitive, arbitrary, unfair and substantially prejudicial to him” and “capricious and contrary to the 
essence of fair dealing that is one of the underlying principles guiding the MREC'S authority in licensing.”


The courts have ruled that the law in effect at the time a license application is filed controls.
  Further, a person planning to apply for a license has no “vested right” in the issuance of a license and, in particular, “no vested right in a ‘mere expectation based upon an anticipated continuance of existing law.’”
  

Regardless of the merit of Hefler's charges that to apply the amended statute to him is “punitive, arbitrary, unfair and substantially prejudicial,” we have no authority to apply the prior qualifications.  We are an executive agency,
 not the legislature or a court, and must apply the law as we find it without ruling, in effect, on its constitutional validity.
  

Hefler’s application does not meet the qualifications in § 339.040.5 because it does not include “a certificate from the applicant's broker or brokers that the applicant has been actively engaged in the real estate business as a licensed salesperson for at least two years immediately preceding the date of application[.]”  Therefore, we deny the application.
C.  Waiver of Experience Requirement

After setting forth the education and experience qualifications for a broker license, 
§ 339.040.5 provides, “except that the [MREC] may waive all or part of the requirements set forth in this subsection when an applicant presents proof of other educational background or experience acceptable to the commission.”

Hefler did not ask for a waiver from the MREC because he did not realize the effect of the change in the law when he submitted his application.  Hefler asks us to grant his application 
by waiving § 339.040.5’s experience requirement based on documents that he sent to us in Petitioner’s Exhibit C.  He did not offer Petitioner’s Exhibit C at our February 16, 2007, hearing. The time for receiving evidence closes with the end of the hearing, excepting only that we gave the MREC until February 23, 2007, to file a certified copy of Regulation 4 CSR 250-3.010.  We received the certified copy on February 22, 2007.  Hefler made no request to hold open the record for further evidence.

We received Petitioner’s Exhibit C with Hefler’s written argument on April 19, 2007.  The exhibit consists of a cover page titled, “Summary of Hefler’s professional background in real estate” and four bound documents, each describing a real estate development project.  The MREC objected because (1) the hearing record was closed to further evidence, (2) the exhibit consists of hearsay statements, and (3) there is no “foundation” laid, that is, there is no evidence to show the “who, what, where, and how” in regard to the formulation and compilation of the documents.  


We sustain the MREC'S objection on each ground, independently.  First, evidence should be introduced at the hearing so that the other party can examine it for objections and to decide whether to present rebuttal evidence.  Second, the documents contain unsworn statements by an unknown declarant intended to show what Hefler’s work experience has been in the area of real estate development.  As such, they are hearsay, even if offered at the hearing.  
“Hearsay is defined as ‘in-court testimony of an extrajudicial statement offered to prove the truth of the matters asserted therein, resting for its value upon the credibility of the out-of-court declarant.’”  “Generally, hearsay is objectionable because the one making the statement is not under oath or subject to cross-examination.”[
]  
“It stands adjudged that hearsay evidence and conclusions based upon hearsay do not qualify as ‘competent and substantial evidence upon the whole record’ essential to the validity of a final decision, finding, rule or order of an administrative officer or body[.]”[
]  
Third, while § 536.070, RSMo 2000, does provide for the introduction of documents, such as business records, Hefler has not provided the foundation to show that these documents meet the law’s requirements for admissibility.  


We have no evidence of Hefler’s experience.  Therefore, we have no basis on which to waive the experience requirement of § 339.040.5.
Summary


We deny Hefler’s application for a broker license. 

SO ORDERED on May 9, 2007.



________________________________



JUNE STRIEGEL DOUGHTY   


Commissioner
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