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DECISION


There is no cause to discipline James W. Hayden because the State Board of Nursing failed to prove that he submitted false documentation for payment, that he was incompetent, that he committed misconduct or gross negligence, that he was dishonest or fraudulent, or that he violated a professional trust.
Procedure


The Board filed a complaint.  We held a hearing on January 24, 2007.  Assistant Attorneys General Amy L. Braudis and William Roberts represented the Board.  Ryan S. Shaughnessy of the Shaughnessy Law Firm, P.C., represented Hayden.  The case became ready for decision when the Board filed its reply argument on May 15, 2007.
Findings of Fact


1.
The Board has licensed Hayden as a registered professional nurse since 1991.  His license was current and active at all relevant times.

2.
In 2001, RC was a 26-year-old male.  Since suffering a gunshot wound sometime in or before 1997, he was a paraplegic and unable to care for himself.

3.
When Hayden worked for Regional Hospital in the St. Louis area, he knew RC as a patient there from about 1997.  At that time, RC suffered from severe decubitus ulcers (“skin ulcers”).

4.
Hayden also knew EK as a patient at Regional Hospital.  EK was RC’s mother.


5.
Medicaid and Medicare are separate programs.  Each paid for in-home health services through companies called “providers,” who have contracts with state agencies.  When Regional Hospital closed, Hayden began working as a nurse for various providers.

6.
Hayden provided in-home Medicare nursing services to RC for six months beginning in 1999.  RC’s skin ulcers were as severe then as when he was at Regional Hospital.  Hayden’s duties in 1999 included inspecting, treating, and dressing RC’s skin ulcers.

7.
In December 2000, RC began receiving in-home Medicaid services.  Miracles Home Health Care (“Miracles”) was the provider.  Dr. Wit Jamry was the doctor for RC. Miracles assigned Hayden as the nurse and Shawn Henderson as the aide.

8.
On December 14, 2000, a social worker developed a “Service Plan Supplement” establishing what Medicaid services Miracles must provide to RC.  It authorized a nurse visit once per week to set up oral medicines for RC to take, to monitor his skin condition,
 to evaluate an “advanced personal care plan,” (“APC”) and to train an aide to perform the APC.  Hayden knew that these were his duties.

9.
The Service Plan Supplement provided for the nurses aide to perform the APC tasks five times each week.  The APC tasks consisted of “ostomy hygiene, bowel program, non-
injectible [sic] medicines, passive range of motion, and assistive transfer device.”
  Henderson was to provide the APC and assist RC in daily living activities, such as preparing food, cleaning, and bathing.

10. 
Dr. Jamry was to make monthly or bimonthly visits and to monitor RC’s condition by reading nursing reports.  

11.
During 2001, RC and EK lived in an apartment at 1220 Warren in St. Louis, Missouri.  Miracles provided Medicaid in-home care services for EK also.  Miracles assigned Hayden as EK’s nurse.  

12.
While Hayden’s duties included making a head-to-toe assessment of RC every week, Hayden did not look beneath the dressings on the skin ulcers.  He saw whether the dressings were clean or new looking, but he felt that he was not responsible for changing the dressings.  Hayden actually saw a skin ulcer maybe once every six months and when he did see them, they did not look infected or necrotic.

13.
At some point before or during 2001, Medicare provided a registered professional nurse, Jean Timby, to care for RC.  The nursing services that Medicare provided were different that those that Medicaid provided.


14.
Hayden did not know that there was a Medicare nurse involved in RC’s care until October 2001,  when Hayden happened to see Timby when Hayden stopped in at RC and EK’s apartment.  Hayden saw Timby only once.  He had no conversations with her.  Timby left the notations she made from her observations of RC in a folder, which Hayden had not come across before October 2001.  After Hayden realized there was a Medicare nurse, he looked at Timby’s notes.  Hayden saw nothing different in the notes about RC’s condition than what he knew to be true when he was providing Medicare services to RC a few years before.

15.
The Department of Health and Senior Services required Hayden, as the nurse providing in-home services, to document the services provided each week on a nurses visit report form (“nursing report”).  The purpose of the nursing report is to provide a record from which the Department of Health and Senior Services can determine whether the nurse is providing the required services.  The nurse submits the completed nursing report to the provider.  The provider keeps the nursing report on file for state inspection.

16.
RC had friends who would carry him out of the apartment for socializing.
  RC also had a car that he drove.

17.
By November 2001, Hayden thought that RC’s skin ulcers were in about the same condition as they were in 1998 and 1999.  Hayden visited RC on November 8, 2001.  Hayden performed a head-to-toe assessment.  Hayden noted on the nursing report that RC had “decubs” and that his hygiene and his environment were “clean.” 

Nursing Reports for March 14, 2001

18.
On March 14, 2001, Hayden completed a nursing report for a visit to EK.  He recorded the visit as taking place from 9:30 to 9:55.  On the place for “Signature of Patient,” Hayden printed EK’s name and put his initials next to it.  Hayden signed the form as “Staff.”  


19.
Hayden printed patients’ names, with his initials next to them, in the “Signature of Patient” space on nursing reports when the patients could not or would not sign.
  By printing the client’s name and putting his own initials after it, Hayden showed no attempt to hide that he was doing so.

20.
Hayden submitted the nursing report for his March 14, 2001, visit with EK to Miracles.  

21.
Hayden was paid for the visit.

22.
On March 14, 2001, Hayden completed a nursing report for a visit to RC.  He recorded the visit as taking place from 10:00 to 10:25.  On the place for “Signature of Patient,” Hayden printed RC's name and put his initials next to it.  Hayden signed the form as “Staff.” 

23.
Hayden submitted the nursing report for his March 14, 2001, visit with RC to Miracles.  

24.
Hayden was paid for the visit.

25.
On March 14, 2001, Hayden completed a nursing report for a visit to AG, another in-home service patient of Miracles and Hayden.  Hayden recorded the visit as taking place from 10:20 to 10:45.

26.
AG lived at a different address than EK and RC.  It takes a little more than 12 minutes to drive from the outside of the apartment building where EK and RC live to AG’s residence.

27.
Hayden turned in the nursing report for his March 14, 2001, visit with AG to Miracles.  

28.
Hayden was paid for the visit.

Time Slip and Nursing Report for July 17, 2001

29
Hayden used a calendar form he developed for tax records to document his visits.  At the end of the day, he wrote down in the space for that day the name of the client visited and the beginning and ending times of the visits.
  

30.
On July 17, 2001, Hayden visited EN from 2:30 to 3:30 and visited LG from 3:30 to 4:00, just as it appears on his calendar.

31.
Nurses working for a provider submit a time slip to the provider to show the date and times during which the service was provided.  The provider uses the time slip as the basis for paying the nurse and for billing Medicaid for the services.

32.
Hayden completed a time slip for CDE Health Care Services, Inc., an in-home service provider.  Hayden wrote that he visited EN at an address in St. Louis, Missouri, on 
July 17, 2001, from 3:30 to 4:00.  Hayden had actually visited EN from 2:30 to 3:00, but unintentionally wrote down the wrong time on the time slip.  

33.
Hayden completed a nursing report for Sun Valley In-Home Health Care, Inc., an in-home service provider.  Hayden wrote that he visited LG at an address other than the one for EN on July 17, 2001, from 3:30 to 4:00.  Hayden signed the nursing report 

34.
Hayden was paid for his July 17, 2001, visits to EN and LG. 

Nursing Reports for October 31, 2001


35.
Hayden completed a nursing report for Miracles.  Hayden wrote that he visited client RC at 1220 Warren on October 31, 2001, from 4:30 to 5:00.  Hayden signed the nursing 
report.  Hayden printed RC's name with Hayden's initials behind it in the space provided for “client signature.”


36.
Hayden was paid for the visit.

37.
Hayden completed a nursing report for Miracles.  Hayden wrote that he visited client EK at 1220 Warren on October 31, 2001, from 5:05 to 5:35.  Hayden signed the nursing report.  Hayden printed EK's name with Hayden's initials behind it in the space provided for “client signature.”

38.
Hayden was paid for the visit.

39.
Hayden did not visit RC or EK on October 31, 2001.  He saw them both on Saturday, November 3, 2001, at the same times of day that he wrote in the nursing reports.  Hayden unintentionally put down the wrong day of the visits in the nursing reports.

Nursing Report for November 16, 2001

40.
Hayden completed a nursing report for Miracles.  Hayden wrote that he visited client EK at 1220 Warren on November 16, 2001, from 7:40 to 8:15.  Hayden signed the nursing report.  Hayden printed EK's name with Hayden's initials behind it in the space provided for “client signature.”

41.
On November 17, 2001, EMTs were called to RC’s home.  They found him lethargic and in a fetal position.  They took RC to the Forest Park Hospital emergency room.

42.
The EMTs called the Department of Health and Senior Services’ hotline to report the condition in which they had found RC.  

43.
RC died around November 26, 2001.

44.
On January 7, 2002, Julia Bowen was assigned to perform an investigation regarding the hotline call about RC.  One of the issues that Bowen wanted to determine was whether Hayden billed providers for services he did not provide.  Bowen determined from Hayden that he worked for eight providers during 2001.  Providers keep both a time slip and a nursing report for each visit that a nurse makes.  Bowen gathered Hayden’s time slips and nursing reports submitted to the providers for the one or two years he was caring for RC.  
Conclusions of Law


We have jurisdiction of the complaint.
  

I.  Procedural and Evidentiary Issues

A.  Hayden’s Untimely Filing of Answer and 

Failure to Respond to Discovery

The Board filed its complaint on April 17, 2006.  We set the hearing for September 7, 2006.  We served our notice of complaint/notice of hearing and a copy of the complaint on Hayden by certified mail on April 28, 2006.  On June 30, 2006, the Board served upon counsel for Hayden its first set of interrogatories and document requests.  


On September 5, 2006, counsel for Hayden filed his entry of appearance, an “Emergency Motion for a Continuance,” and a “Motion for Leave to File Answer and Responsive Pleadings Out of Time and for Additional Time to Respond to Discovery.”  The Board did not oppose the motions.  On September 6, 2006, we granted both motions.  We rescheduled the hearing for December 11, 2006.  We gave Hayden until September 15, 2006, to file an answer and responsive pleadings and to respond to the Board's pending discovery requests.

On December 6, 2006, the Board filed a “Motion to Compel and Motion for Continuance” in which the Board requested that we compel Hayden to respond to the Board's interrogatories and document requests within ten days and to continue the hearing to permit full discovery to take place.

On December 7, 2006, we denied the motion to compel for the Board's failure to show that it made reasonable efforts to contact the opposing party to resolve the discovery dispute.  We denied the request for continuance, also.  On December 7, 2006, Hayden filed a motion for continuance, which we granted.  We rescheduled the hearing for January 24, 2007.


At the hearing, Hayden tried to file his answer to the complaint out of time.  The Board objected and asked us to sanction Hayden for failing to timely file his answer by deeming all of the facts in the complaint admitted.  We denied the request for sanctions and took the objection to the filing of the answer with the case.  

Just before Hayden began testifying on his own behalf, the Board moved “to exclude any evidence that is going to be relating to the interrogatories that we propounded on the Respondent, in that he never replied to them.”
  We took the motion with the case.  


Counsel for Hayden blatantly ignored his obligation under our rules to file a timely answer and timely responses to the Board’s discovery requests, even after we cancelled the initial date of the hearing to allow him extra time to fulfill his obligations.  Hayden’s counsel waited until the day of the hearing to seek leave to file his answer.  He also completely failed to respond to the discovery and to offer a justification or excuse for that failure.  We are cautious, though, about inflicting sanctions whose real effect is to punish Hayden, when he depended on his attorney to accomplish these matters.  Further, the Board does not show how, after hearing Hayden’s evidence, it is prejudiced by the lack of Hayden's answer and discovery responses.  
Therefore, we grant Hayden’s motion to file his answer out of time.  We deem the answer filed on January 24, 2007.  We also deny the Board's motion to exclude evidence as a sanction for Hayden’s failure to respond to discovery.
B.  Motion to Amend Complaint

At the end of the hearing, we granted the Board's motion to amend its complaint by striking certain allegations.  First, we allowed the Board to strike the last sentence of paragraph 5 (underlined below):
Beginning on or around December 1999 and continuing through November 2001, Licensee falsified Miracles Home Health time sheets to reflect that he had provided care to clients R.C. and E.K.  At the time Licensee was submitting Miracles Home Health time sheets, he was employed by a flooring company and worked full time during the day.
Second, we allowed the Board to strike that portion of Complaint ¶ 19 that cites § 335.066.2(15), which allows discipline for:

[p]lacement on an employee disqualification list or other related restriction or finding pertaining to employment within a health-related profession issued by any state or federal government or agency following final disposition by such state or federal government or agency.
C.  Evidentiary Rulings

1.  Taped Interviews with Hayden 
Petitioner’s Exhibits E, L, and M 


Julia Bowen is a hotline investigator for the Department of Health and Senior Services.  In January 2002, she investigated the hotline call.  Bowen conducted three interviews with Hayden, which she recorded on audio tapes.  The audio tapes of Bowen’s interviews with Hayden on January 15 and 17, 2002, were admitted into evidence as Petitioner’s Exhibits E, L, 
and M.  We overruled Hayden’s objection on chain of custody grounds.
  The Board limited its offer of the two interviews with Hayden on January 17, 2002, “to just the statement portion of the tapes where Mr. Hayden is on the tape as opposed to any witness statements[.]”
  We consider only those portions of the tapes.
2.  Investigation Reports

Petitioner’s Exhibits C, D, and K

The Board also offered Bowen's initial investigation report, Petitioner’s Exhibit C (Bates numbers 000072 to 000075), dated January 10, 2002, and its “Supplement 2,” Petitioner’s Exhibit D, (Bates numbers 000078 to 000084), dated January 16, 2002.  We overruled Hayden’s business record objections, but Hayden also objected to any assertions from third parties recorded in the reports that are offered for the truth contained therein:


Second of all, it contains a series of statements made by witnesses or information that she obtained through conversations and summaries of that.  These people are not going to appear in court.  It’s hearsay.  I’ve not heard any exception of what would be the basis for overruling that. 

It would be similar to a murder case, where the police officer testifies that some witness told them that they shot somebody.  It’s akin to that, and it’s hearsay.  

The Board’s response was to state its limited purpose for offering the exhibits:  “But I’d also like to reiterate, this is not for the truth of matter asserted.  This is for -- to show the course of her [Bowen’s] investigation.”
  We received the exhibits into evidence subject to the parties’ briefing the hearsay objection after the hearing.

The Board offered Supplement 4 to the initial report as Petitioner’s Exhibit K (Bates numbers 000085 to 000088), dated January 17, 2002.  Hayden made the same objections as to Petitioner’s Exhibits C and D.  We overruled the business record objection and admitted the exhibit subject to the briefing of the hearsay objection.  We understand that the Board offered Petitioner’s Exhibit K for the same purpose as it offered Petitioner’s Exhibits C and D, to show the course of the investigation and not for the truth of any matters asserted therein.  


“Hearsay is an out of court statement made by someone not before the court that is offered to prove the truth of the matter asserted.”
  “Normally, hearsay evidence cannot be considered competent and substantial evidence to support an administrative agency’s decision.”
  Because the Board is not offering Petitioner’s Exhibits C, D, and K for the truth of the matters asserted therein, Hayden’s hearsay objection is moot.  


If the Board was offering the statements of third parties contained in the investigative reports for the truth of what they say, those statements would be hearsay.  In regard to business records in civil court proceedings, the Court of Appeals has held:

Consequently, . . . the content of a police report which was not the result of the reporting officer's own observations, but was the product of statements made to the officer by third persons, could not be admitted into evidence under the business records exception to the hearsay rule, unless the third party making the statement was under a business duty to do so.

There is no appellate opinion applying this principle to the business records provision of § 536.070(10).  This Commission’s decisions are divided.
  Section 536.070(10) provides for 
the admission of the business record only; it says nothing about admitting other forms of hearsay within those records.  The appellate courts are clear, though, that hearsay does not comprise substantial and competent evidence in an administrative proceeding.  We conclude that any assertions from others that Bowen has put into her investigative reports are not admissible to prove the matters asserted.  

We sustain Hayden’s hearsay objections to any assertions made by parties other than Bowen.  

3.  Emergency Room Photographs

Petitioner’s Exhibit J


The Board offered copies of 14 color photographs on four sheets of paper labeled Petitioner’s Exhibit J.  Bowen identified the first two sheets of photographs, with the date “11/23/01” written on them, as being photographs of RC’s decubitus ulcers taken by hospital staff while he was a patient at Forest Park Hospital.  Pages three and four of Petitioner’s 
Exhibit J contain six color photographs of ulcers with the date “6.14.99” written on them.  There was no explanation of what the photographs on pages 3 and 4 depict.  At the time of the offer, the Board asked us to leave the record open for the Board to submit certified copies of the photographs.  Hayden objected.  We granted the Board’s motion to leave the record open on the condition that Hayden could submit objections after the Board submitted the certified copies.  The Board used the uncertified copies of the photographs when questioning Bowen and Hayden.
  

We received no certified copies from the Board. We strike Petitioner’s Exhibit J.  We strike that testimony responding to questions about Petitioner’s Exhibit J.   

II.  The Merits of the Complaint


The Board has the burden to prove facts for which the law allows discipline.
  The Board must prove the facts essential to its legal theory by a preponderance of the credible evidence.
    
Preponderance of the evidence is that which is of greater weight or more convincing than the evidence which is offered in opposition to it; that is, evidence which as a whole shows the fact to be proved to be more probable than not.[
]
A.  False Documentation 

1.  Reporting Visits That Did Not Occur

The Board alleges that Hayden submitted a time slip and nursing reports to his employers that he knew represented visits he had not made so that he could get paid for them.  Hayden admitted to Bowen that he had gotten paid for the visits represented in the disputed time slip and nursing reports, but said that the reports represented unintentional clerical errors on his part.  

The Board asserts cause for discipline under § 335.066.2: 


(5) Incompetency, misconduct, gross negligence, fraud, misrepresentation or dishonesty in the performance of the functions or duties of any profession licensed or regulated by sections 335.011 to 335.096;

*   *   *


(12) Violation of any professional trust or confidence[.]

Incompetence is a general lack of professional ability, or a lack of disposition to use an otherwise sufficient professional ability, to perform in an occupation.
  Gross negligence is a deviation 
from the standard of care so egregious as to demonstrate a conscious indifference to a professional duty.
  We may infer the requisite mental state from the conduct of the licensee “in light of all surrounding circumstances.”
  Misconduct is the intentional commission of wrongdoing.
  Fraud is an intentional perversion of truth to induce another to act in reliance upon it.
  It requires the intent that others rely on the misrepresentation.
  A misrepresentation is a falsehood or untruth made with the intent of deceit rather than inadvertent mistake.
  Dishonesty is a lack of integrity, a disposition to defraud or deceive.
    

Professional trust is the reliance on the special knowledge and skills that professional licensure evidences.
  It may exist not only between the professional and his clients, but also between the professional and his employer and colleagues.


The Board’s evidence is insufficient to prove that Hayden intentionally submitted falsified documents.  When Bowen investigated the matter in January 2002, she went to all eight of the providers that Hayden worked for and went through the nursing reports and time slips that Hayden submitted for his patients over a one to two-year period.  This must have represented quite a volume of paperwork since Hayden saw about six patients a day, five days a week, over 3,000 visits.
  Out of all those documents, the Board presents three instances in which the Board claims Hayden falsified records.  

To prove that Hayden submitted falsified documents for payment, the Board would have to show falsified time slips.  Bowen was clear that the time slips were for payment and the nursing reports were to document that a service was provided.  Bowen looked only to the time slips to investigate the falsification for payment charges.  Bowen testified:
  
          Q.   And they gave you whatever documents they had, whether it be time sheets or Nurse Visit Reports?

         A.   Wait a second. 

         To specify the reports of what I obtained, I believe what I was looking for at the original time were the time sheets, because that was what was going to be indicative of any falsification of hours, and that’s what I was looking at, at that point.

         Q.   These time sheets are what the agency uses to account for their employees’ whereabouts?

         A.   Correct. 

         Q.   And any further verification of these time sheets is not needed, because that's what the agency rests on? 

         A.   Well, it’s – it’s needed, as far as documenting what they did while they were there.  But as far as for being paid by Medicare, Medicaid, no, it’s not necessary. 

         Q.   So the agency relies on the time sheets to pay --

         A.   Correct.  To bill. 

         Q.   To bill?  Correct.

Though the providers relied only on time slips to pay their nurses, the Board produced only one time slip, for the July 17, 2001, visit to EN.  The Board produced no time slips for the visit to LG or for the March 14 and October 31, 2001 visits.  Nevertheless, because the verification of services provided in the nursing reports may have been part of the payment process at some point, we also examine the charges that Hayden falsified the nursing reports.

Hayden’s nursing reports show that on March 14, 2001, Hayden’s visits with EK and RC ended at 10:25.  Then he visited AG, who lived 12 minutes away by car, from 10:20 to 10:45.  Because of the number of time slips and nursing reports that a visiting nurse has to complete and given the number of visits that Hayden was making each day for different providers, it requires more than just a few inconsistent reports to show intentional falsification.  The Board presented nothing to show that this was anything other than a mistake, as Hayden claims.

For the two July 17, 2001, visits, Hayden submitted a time slip for EN and a nursing report for LG, each at a different address but with the same time, 3:30 to 4:00.  For his own tax records, Hayden kept a calendar that he prepared at the end of each day showing whom he visited and the date and time of the visit.  He showed this calendar to Bowen in January 2002 and introduced it as Respondent’s Exhibits 2 (July 2001) and 3 (October and November 2001) at the hearing.  The July 2001 calendar shows that he visited those two patients on July 17, LG at 3:30 to 4:00, and EN at 2:30 to 3:00.  The calendar shows no visits in between those two.  The Board presents nothing to show that Hayden did anything other than make a mistake when he wrote the same times on the two nursing reports.

Hayden submitted two nursing reports for visits to EK and RC on October 31, 2001.  The times of the visits on the nursing reports are the same as the times of the visits that Hayden put down on his calendar for the following Saturday, November 3, 2001.  The Board presented nothing to show that Hayden also submitted the November 3 visits for payment.  The Board presents no evidence to show anything other than that Hayden mistakenly put the wrong date on the nursing reports.  

We find no cause for discipline in regard to the Board's claim that Hayden submitted falsified time slips and nursing reports to obtain payments for visits not made.    
2.  Unauthorized Signing for Patients 


The Board alleges in its complaint:


6.  Licensee forged R.C.’s signature on Miracles RN visit reports and falsified documents indicating he had provided in-home nursing services to R.C. and E.K., when he had not.  
“Forgery” is to make an object appear to be or pass as something it is not, with the purpose of fraud.
  


The complaint does not contain a similar allegation about the signature of AG in the nursing report for his March 14, 2001, visit.  However, the Board includes the nursing report of AG’s visit in its allegations of forgery in its written argument.  The complaint must set forth the course of conduct for which discipline is sought.
  We cannot find discipline for uncharged conduct.
  Therefore, we consider the forgery allegation only in regard to the nursing reports concerning RC and EK on March 14 and October 13, 2001.


An examination of the nursing reports at issue shows that Hayden did not write a “signature” of RC or EK, but rather printed their names with his initials behind them.  This is consistent with his testimony that he never tried to “mimic” their signatures and always initialed them.  The sole evidence about Hayden’s motive was his testimony that RC and EK routinely refused to sign the nursing reports.  There is no evidence that Hayden printed their names on the nursing reports and initialed them to defraud anyone.  The Board’s evidence fails to establish any cause to discipline for forging signatures.

The Board questioned Hayden about the appropriateness of his practice, as it might have violated some protocol established by the provider, the state, or nursing practice standards.  
However, the Board failed to set forth in its complaint that Hayden violated a specified protocol and failed to present any evidence of what the appropriate protocol was.  To the extent that the Board’s written arguments may request a finding of incompetence simply because Hayden did not follow the appropriate protocol when a patient refuses to sign, we make no determination on that issue because the Board neither charged nor proved it.    
C.  Hayden’s Treatment of RC 


The Board asserts in its complaint:


3.  At the time of the events alleged herein, Licensee was employed by Miracles Home Health Service (“Miracles”) [footnote omitted], and assigned to provide in-home services to client R.C. and E.K. 

4.  Home Health clients are dependent on others for basic care and nursing care services.

*   *   *


7.  Licensee did not adequately monitor R.C. or E.K. and as a result, appropriate nursing and medical care was not provided to R.C. or E.K.


8.  On or about November 17, 2001, paramedics transported R.C. to Forest Park Hospital, St. Louis, Missouri.  R.C.’s medical records indicate the following in regards to R.C.’s condition when he was brought into the emergency room:  R.C. was filthy with foley catheter draining pus, penis was excoriated (open wound around shaft) and draining bloody pus, poor dental hygiene, bruising noted on his face and forehead, skin tissue flaky, necrotic in appearance, extensive ulceration to bone on sacral area and left lower leg.  Necrosis of lower limbs and severely malnourished, poor hygiene suggests some abuse/neglect on the part of his caretaker.  R.C. also suffers from infected Decub and anemia.  Multiple decubitus ulcers and other physical indicators of abuse or neglect.   Licensee [sic] passed away November 24, 2001.


9.  Licensee’s acts and omissions caused physical and/or emotional harm to R.C.


10.  Licensee’s acts and omissions jeopardized the health, safety and welfare of R.C. and ultimately hastened his death.

11.  As a nurse, Licensee knew or should have known that R.C.’s health could be adversely affected if regular nursing visits were not conducted.


12.  R.C. and his family relied on Licensee’s skills and training as a nurse to protect his health and safety.


The Board presented no evidence regarding the allegation in paragraph 7 that Hayden did not provide adequate care to EK.  The Board’s written arguments do not address this issue.  We conclude that the Board has abandoned the assertion in the complaint that there is cause to discipline Hayden for his care of EK.


The Board contends that the allegations relating to RC provide cause to discipline Hayden under § 335.066.2 (5) and (12).  In its post-hearing written argument, the Board limits its contentions to incompetence and gross negligence under § 335.066.2(5).  

The Board contends that Hayden demonstrated incompetence and gross negligence and violated professional trust (1) by Hayden’s failure to make a weekly visit to RC between Hayden’s November 8, 2001, visit and RC’s transport to the hospital emergency room on November 17, 2001, and (2) by Hayden’s lack of communication with RC’s Medicare nurse.  These omissions, the Board contends, led or contributed to the deteriorated conditions of RC by November 17, 2001, as described in Complaint ¶ 8.  

The Board failed to prove its contentions.  There is no evidence in the record of RC’s condition on November 17 or what the cause of his death was.  We sustained objections to the Board’s attempts to have Bowen testify about what she read in hospital records.
  We sustained 
objections to the Board’s attempt to introduce Petitioner’s Exhibit J, copies of the photographs of RC’s skin ulcers allegedly taken on June 14, 1999, and November 23, 2001, for lack of foundation.  As explained above, we have stricken the Board’s questioning of Bowen and Hayden about Petitioner’s Exhibit J because the questioning was allowed only with the assurance that the Board would eventually submit certified copies of the photographs, which it never did.  As a result, there is no evidence in the record to support the description of RC’s deteriorated condition in Complaint ¶ 8.  


Section 335.066.2(2) and (12) does not require that damage result from a licensee’s incompetent or gross negligence.  Yet not every omission by a nurse shows incompetence or gross negligence or a violation of trust.  The Board presented insufficient evidence to prove that the missed weekly visit between November 8 and November 17, 2001, constituted incompetence or gross negligence.  There is no dispute that Hayden’s routine duties, per the service plan, included weekly visits to RC.  Hayden presented no excuse or justification for not having visited RC for the nine days between November 8 and 17.  Nevertheless, the Board offered no evidence, such as expert testimony on nursing standards, to show that being two days late for one visit to a patient in RC’s circumstances is serious enough to be considered incompetence or gross negligence.  The Board tried to show RC’s vulnerability by showing how deteriorated his condition was on November 17, 2001, but failed to offer admissible evidence on his condition.  The only admissible evidence of the condition of RC’s skin ulcers before November 17, 2001, was from Hayden, who testified repeatedly that RC’s skin ulcers had been severe since at least 1997 and that their condition had not deteriorated further by the last visit on November 8, 2001, into the condition that the Board described in Complaint ¶ 8.  Further, the Board presented no expert testimony that Hayden’s missed weekly visit would be a serious violation of nursing standards.  


The Board has also failed to prove incompetence, gross negligence, and violation of professional trust in regard to his lack of communication with the Medicare nurse.  The evidence was both scant and confusing as to when the Medicare nurse began her services, whose duty it was to notify Hayden of her presence, what Hayden’s duties were vis-à-vis the Medicare nurse, whether there were standards for the character and frequency of their communications with each other, and how any lack of communication affected Hayden’s care of RC.  The only admissible evidence about this was from Hayden, who acknowledged that generally there should be communication between the members of a health care team.  Hayden testified that communication with a Medicare nurse is usually through reading her notes.  Of course, without having been informed that there was a Medicare nurse, Hayden would not have looked for her notes.  He also said that the only way he found out that there was a Medicare nurse was when he came upon her on a visit in October 2001.  Hayden also testified that he later looked at her notes, but saw nothing indicating that there was anything out of the ordinary that she observed about RC’s condition.  If there was a failure here, it was by whoever had the duty to inform the members of the medical team of the existence of another member.  

We find the evidence insufficient to show cause to discipline for the missed weekly visit and for Hayden’s lack of communication with the Medicare nurse. 
Summary


We find no cause to discipline Hayden.

SO ORDERED on June 25, 2007.



________________________________



TERRY M. JARRETT    


Commissioner

	�Counsel for the Board stated at the hearing that EK was deceased.  (Tr. at 96.)


	�Hayden testified that this limited him to monitoring the skin condition and did not authorize him to change the dressings on RC's skin ulcers.  (Tr. at 228.)  While such a restriction seems incredible, the Board presented no evidence to the contrary.  See note 4, below.


	�Pet’r Ex. N.


	�The Board presented little, if any, evidence as to what the Medicare’s nurse’s duties were.  Hayden's testimony about the differences between the services provided by Medicare and Medicaid represented his opinion and, to some extent, his experiences as both a Medicaid and Medicare nurse:





Medicare is skilled.  They do everything.  They do the dressings, the meds, the colostomy.  Everything, Medicare -- Medicare will do.  Medicaid is limited.  So if you have a patient -- if you send Medicaid into a patient with dressings, you can't change the dressings.  The only thing Medicaid allows you to do is reinforce but not change.  So if the dressing is coming off, with Medicaid, you can -- you can add tape to it.  You can’t take it off.  This is the way it was explained to me.  You can't take it off, you can't look under, you can't -- Medicaid won't allow that.





(Tr. at 183-84.)    


	�Hayden never saw RC with a wheelchair.  He said that EK was the only one in a wheelchair.  (Tr. at 109.)


	�Hayden testified that he “printed” the patients’ names, not signed them.  (Tr. at 239.)  The nursing reports in evidence show that the patients’ names are printed. 


	�Hayden showed his calendar to Julia Bowen, hotline investigator for the Department of Health and Senior Services, during her January 2002 investigation.  (Tr. at 102, 210.)


	�Pet’r Ex. H, at 2.  During Bowen’s direct examination, Petitioner’s Exhibit H had three pages, with pages 2 and 3 being the nursing reports that we refer to as pages 1 and 2.  The original page 1 was removed from the exhibit after Bowen discovered that she could not sufficiently identify it and Hayden objected to its admission.  We also struck from the record Bowen’s testimony about the original page 1.  (Tr. at 57-61 and 64-66.)


	�Tr. at 246; see also Hayden’s calendar in Respondent’s Exhibit 3, which has no visits to RC or EK recorded on October 31, but has visits recorded on November 3 to from 4:30 to 5:00 and to EK from 5:05 to 5:35.  The Board presented no evidence that Hayden had submitted time slips or nursing reports for the November 3 visits.


	�Section 621.045, RSMo Supp. 2006.  Statutory references are to RSMo 2000 unless otherwise noted.


	�Tr. at 160.


	�Tr. at 37.  When we listened to the tapes, we discovered that the tape of the January 17, 2002, interview at 10:41 to 11:13 a.m. was in the envelope identifying the tape within it as containing the interview for January 17, 2002, at 11:45 a.m. to 12:01 p.m.  Similarly, the tape for the 11:45 a.m. to 12:10 p.m. interview was in the envelope identifying the tape within it as containing the 10:41 to 11:13 a.m. interview.  We have placed the tape for the 10:41 to 11:13 a.m. interview in the envelope labeled for that interview (Petitioner’s Exhibit L) and the tape for the 11:45 a.m. to 12:01 p.m. interview in the envelope labeled for that interview (Petitioner’s Exhibit M).  


	�Tr. at 82.


	�Tr. at 30.  


	� Tr. at 30.  


	�Alberswerth v. Alberswerth, 184 S.W.3d 81, 101 (Mo. App., W.D. 2006).


	�Housing Authority of the City of St. Charles v. Board of Adjustment of City of St. Charles, 941 S.W.2d 725, 727 (Mo. App., E.D. 1997).


	�Edgell v. Leighty, 825 S.W.2d 325, 329 (Mo. App., S.D. 1992).


	�In Director of Insurance vs. Walker Services, No. 05-1716 DI (AHC Dec. 20, 2006), it was held that the hearsay within a business record was admissible and the fact that it was hearsay would go to its weight.  In Director of Public Safety vs. Chad E. Pickens, No. 05-0182 PO (AHC Order Aug. 30, 2005), the AHC approved of the circuit court rule as set forth in Edgell.


	�Tr. at 76-78 in which the Board asked Bowen to compare the appearance of the ulcers in the photographs to the appearance of the ulcers at RC’s autopsy for which Bowen was present and which was conducted after RC’s body was exhumed; and Tr. at 233-38 in which the Board asked Hayden to compare the appearance of the ulcers in the photographs to the appearance of the ulcers that RC observed while caring for RC.


	�Missouri Real Estate Comm'n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).


	�Harrington v. Smarr., 844 S.W.2d 16, 19 (Mo. App., W.D. 1992).


	�Id.


	�Section 1.020(8), RSMo 2000; Johnson v. Mo. Bd. of Nursing Adm'rs, 130 S.W.3d 619, 642 (Mo. App., W.D. 2004).


	�Duncan v. Missouri Bd. for Arch'ts, Prof'l Eng'rs & Land Surv'rs, 744 S.W.2d 524, 533 (Mo. App., E.D. 1988).  


	�Id.


	�Grace v. Missouri Gaming Commission, 51 S.W.3d 891, 900 (Mo. App., W.D. 2001).


	�Hernandez v. State Bd. of Regis’n for Healing Arts, 936 S.W.2d 894, 899 n.2 (Mo. App., W.D. 1997).  


	�Sofka v.Thal, 662 S.W.2d 502, 506 (Mo. banc 1983); see also Missouri Dental Bd. v. Bailey, 731 S.W.2d 272, 274-75 (Mo. App., W.D. 1987).    


	�Hernandez, 936 S.W.2d at 899 n.3.  


	�MERRIAM-WEBSTER’S COLLEGIATE DICTIONARY 359 (11th ed 2004).


	�Trieseler v. Helmbacher, 168 S.W.2d 1030, 1036 (Mo. 1943).  


	�Cooper v. Missouri Bd. of Pharmacy, 774 S.W.2d 501, 504 (Mo. App., E.D. 1989).


	�Tr. at 40, 97-98, and 174-75.


	�Tr. at 133-34.


	�Section 570.090, RSMo Supp. 2006.


	�Regulation 1 CSR 15-3.350(2)(A)3; Duncan v. Missouri Bd. for Arch'ts, Prof'l Eng'rs & Land Surv'rs, 744 S.W.2d 524, 538-39 (Mo. App., E.D. 1988). 


	�Missouri Dental Bd. v. Cohen, 867 S.W.2d 295, 297 (Mo. App., W.D. 1993).


	�The Board also introduced the tapes of Bowen’s January 15, 2002 interview with Hayden in which she read the description of RC’s condition from the November 17, 2002, records of the emergency room.  However, the Board did not offer the tapes to prove third-party assertions made through Bowen.  We sustained Hayden’s objection to any such hearsay on the tapes.
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