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STACEY HATHAWAY,
)



)



Petitioner,
)




)


vs.

)

No. 12-0775 CB




)

MISSOURI BOARD OF COSMETOLOGY
)

AND BARBER EXAMINERS,
)




)



Respondent.
)

DECISION 


We deny the application of Stacey Hathaway for examination/temporary permit as a registered cosmetologist because she failed to pay her contractual fees to Paul Mitchell the School (the “School”).
Procedure


Hathaway filed a complaint on May 8, 2012, appealing the Missouri Board of Cosmetology and Barber Examiners’ (“Board”) denial of her application for examination/temporary permit as a registered cosmetologist.  The Board did not file an answer.  Hathaway did not raise the lack of an answer, and in fact, the parties seem not to have noticed one was lacking.

This Commission convened a hearing on the complaint on August 17, 2012.  Hathaway appeared pro se.  Tina M. Crow Halcomb represented the Board.


The matter became ready for our decision on November 1, 2012, the last date for filing a written argument.

Findings of Fact

1. On March 16, 2011, Hathaway signed an enrollment contract with the School that required her to pay $12,390 for tuition for training in cosmetology.
2. On October 21, 2011, Hathaway withdrew from the School with a balance of $6,130 owed in fees.
3. On April 6, 2012, after obtaining a degree from another cosmetology school, Hathaway submitted her application for examination/temporary permit as a registered cosmetologist.
4. On April 10, 2012, the Board informed Hathaway, by certified mail, that it denied her application for examination/temporary permit for her failure to pay contractual fees to the School and under § 329.040.17.

5. As of April 23, 2012, Hathaway continued to owe $3,058 in fees to the School.
Conclusions of Law

We have jurisdiction to hear Hathaway’s complaint.
  Hathaway has the burden of proving that the law entitles her to take the examination.

In an applicant case, the agency’s failure to file an answer might be fatal to its case because the applicant may not have notice of the reasons for refusal.  “[T]he issues in a refusal-to-license case often cannot be discerned with certainty until the agency files its answer stating the reason for its refusal.  In such instance, the second pleading, the answer, serves the basic 
function of ‘notice’ in the sense of due process to the applicant.”
  However in this case, the Board’s letter informing Hathaway of her denial was clear that the statutory reason for denial is 
§ 329.040.17 and the factual reason for denial is her non-payment of contractual fees to the School.  We therefore find Hathaway had notice of the issues in this case despite the Board’s failure to file an answer.

Turning to the substance of the denial, § 329.040 provides:

17. All contractual fees that a student owes to any cosmetology school shall be paid before such student may be allowed to apply for any examination required to be taken by an applicant applying for a license pursuant to the provisions of this chapter.
Hathaway continues to owe a balance of $3,058 in fees to the School, which is a cosmetology school.  Payment of these fees is an underlying qualification to sit for her examination.  Because she has not paid these fees, she has not met the qualifications for licensure, and we deny her application for examination/temporary permit as a registered cosmetologist.
Summary


We deny Hathaway’s application for examination/temporary permit as a registered cosmetologist under § 329.040.17.

SO ORDERED on January 30, 2013.


                                                                _________________________________

                                                                SREENIVASA   RAO   DANDAMUDI 


                                                                Commissioner

�Statutory references are to RSMo. Supp. 2012 unless otherwise noted. 


	�Section 621.120.  


	�Id.


� Ballew v. Ainsworth, 670 S.W.2d 94, 103 (Mo. App. ED 1984) (emphasis in original).
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