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CHRISTOPHER L. HASEKER,
)



)



Petitioner,
)




)


vs.

)

No. 12-0393 PH



)

MISSOURI BOARD OF PHARMACY,
)




)



Respondent.
)

DECISION


We dismiss Christopher L. Haseker’s appeal because we lack jurisdiction to hear it.
Procedure


On March 13, 2012, Haseker filed a complaint appealing a decision by the Missouri Board of Pharmacy (“the Board”) placing him on the Employment Disqualification List (“the EDL”).  On April 2, 2012, the Board filed a motion to dismiss.  On April 20, 2012, Haseker filed a response to the motion.  The following facts are undisputed.
Findings of Fact

1. On February 6, 2012, the Board mailed notice to Haseker that his name was being placed on the EDL.  This notice also informed Haseker that he was not in compliance with the terms of his restricted pharmacy technician registration.  The notice was sent by certified mail.
2. The notice contains the following language:

Pursuant to Chapter 621, you are hereby notified that you have the right to file a complaint with the Missouri Administrative Hearing Commission to contest your being placed on the Employment Disqualification List.  As provided by § 621.120, RSMo, your complaint must be filed with the Administrative Hearing Commission “within thirty [30] days after the delivery or mailing by certified mail” of this letter.  Your complaint must be mailed directly to the Administrative Hearing Commission at P.O. Box 1557, Jefferson City, MO 65102.  The Administrative Hearing Commission’s phone number is (573) 751-2422 and their fax number is (573) 751-5018.[
]
3. On March 13, 2012, Haseker filed his complaint with this Commission.

4. March 13, 2012, was more than 30 days after February 6, 2012.
Conclusions of Law 


We have no jurisdiction to hear a petition filed out of time.
 If we have no jurisdiction to hear the petition, we cannot reach the merits of the case and can only exercise our inherent power to dismiss.


Section 338.013
 gives us authority to hear this type of case:

6.  The board shall maintain an employment disqualification list.  No person whose name appears on the employment disqualification list shall work as a pharmacy technician, except as otherwise authorized by the board. . . .

7.  The board may place on the employment disqualification list the name of a pharmacy technician who has been adjudicated and found guilty, or has entered a plea of guilty or nolo contendere, of a violation of any state, territory or federal drug law, or to any felony or has violated any provision of subsection 2 of section 338.055.
8. After an investigation and a determination has been made to place a person’s name on the employment disqualification list, the board shall notify such person in writing mailed to the person’s last known address:
(1) That an allegation has been made against the person, the substance of the allegation and that an investigation has been conducted which tends to substantiate the allegation;

(2) That such person’s name has been added in the employment disqualification list of the board;

(3) The consequences to the person of being listed and the length of time the person’s name will be on the list; and

(4) The person’s right to file a complaint with the administrative hearing commission as provided in chapter 621.
(Emphasis added.)


This law does not provide any time frame for filing the appeal beyond “as provided in chapter 621.”  The only filing deadline in the professional licensing context that is found in Chapter 621 is in § 621.120:

Upon refusal by any agency listed in section 621.045 to permit an applicant to be examined upon his qualifications for licensure or upon refusal of such agency to issue or renew a license of an applicant who has passed an examination for licensure or who possesses the qualifications for licensure without examination, such applicant may file, within thirty days after the delivery or mailing by certified mail or written notice of such refusal to the applicant, a complaint with the administrative hearing commission.  Such written notice of refusal shall advise such applicant of his right to file a complaint with the administrative hearing commission and have a hearing pursuant to this section.

This is the statute the Board cites in its motion to dismiss.  The Board argues that Haseker failed to meet this deadline.  Haseker responds that he timely filed his complaint and other information with the Board, but our review of the record indicates that he did not.  The Supreme Court, in R.B. Industries v. Goldberg,
 held that the filing deadline is determined by the date of mailing or delivery, whichever occurs sooner.


More problematic is whether § 621.120
 sets a filing deadline in this type of case.  In our past cases, some appeals from placement on the EDL have also been appeals from license denials.
  Therefore, dismissal of a case appealing both was based on the applicant deadline for filing.
  This is not an applicant case.  In this case, the Board took action against Haseker’s probationary license and placed him on the EDL.  Section 338.013 provides that the right to file a complaint shall be as provided in Chapter 621.  The provisions set forth in § 621.120 apply to appealing a licensing agency’s decision.  We determine that they are also the provisions envisioned in § 338.013 for filing appeals of placement on the EDL.

Haseker filed his complaint too late.  Failure to comply with the statutory time limitations for appeal from an administrative agency decision results in the lapse of subject matter jurisdiction and the loss of right of appeal.
  We cannot decide claims filed outside the statutory time limit.
  
Summary

We dismiss this case because we lack jurisdiction to hear it.  We cancel the hearing.

SO ORDERED on May 1, 2012.



_________________________________



SREENIVASA   RAO   DANDAMUDI



Commissioner

�Exhibit A to the motion.


�Community Fed. Sav. & Loan Assoc. v. Director of Revenue, 752 S.W.2d 794, 799 (Mo. banc), cert. denied, 488 U.S. 893 (1988).  


�Oberreiter v. Fullbright Trucking, 24 S.W.3d 727, 729 (Mo. App., E.D. 2000).  


�Statutory references, unless otherwise noted, are to RSMo Supp. 2011.


�RSMo 2000.


�601 S.W.2d 5, 7 (Mo. banc 1980).


�RSMo 2000.


�See Bolen v. Mo. Bd. of Pharmacy, No. 09-0470 PH (Nov. 10, 2009).


�Windham v. Mo. Bd. of Pharmacy, No. 09-1272 PH (Nov. 9, 2009).


�Daly v. Warner-Jenkison Mfg. Co., 92 S.W.3d 319, 322-23 (Mo. App., E.D. 2002) (citing Fayette No. 1, Inc. v. Missouri Dep’t of Soc. Servs., 853 S.W.2d 393, 396 (Mo. App., W.D. 1992)).  


�Springfield Park Cent. Hosp. v. Director of Revenue, 643 S.W.2d 599, 600 (Mo. 1983).
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