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DECISION 


The Director of the Department of Public Safety (“the Director”) has cause to discipline Richard K. Hart for committing the offense of careless and imprudent driving.  The Director has not established that Hart committed the offense of assault in the second degree or assault in the third degree and has thus not established cause for discipline on that basis.  The Director has no cause to discipline Hart for violating a regulation.   

Procedure


The Director filed a complaint on March 11, 2004, asserting that Hart’s peace officer license is subject to discipline.  The Director’s amended complaint was filed on August 24, 2004.  

This Commission convened a hearing on December 3, 2004.  Assistant Attorney General David F. Barrett represented the Director.  Rick Barry, with the Law Offices of Rick Barry, PC, represented Hart.  The parties filed written arguments after preparation of the transcript.  
Evidentiary Ruling


At the hearing, Hart raised a relevancy objection to Exhibit C, which is certified records of the Circuit Court of St. Louis County from the criminal proceeding that arose out of the same incident as this case.  Hart’s counsel asserted that “portions of the document may or may not be relevant to what my client is charged with here.”  (Tr. at 10.)  The documents consist of the complaint, plea of guilty, and sentence and judgment.  Hart objects as to the original charges.  (Tr. at 110.)  “Evidence is relevant if it tends to prove or disprove a fact in issue or corroborates other relevant evidence.”  State v. Mayes, 63 S.W.3d 615, 630-31 (Mo. banc 2001).  The complaint charges assault in the second degree, but Hart pled guilty to a lesser offense of careless and imprudent driving.  The complaint is relevant because the Director also asserts cause to discipline for second degree assault, and it corroborates other relevant evidence.  We overrule the objection.  
Findings of Fact

1. Hart is licensed by the Director as a peace officer.  His license is current and active and was so at all relevant times.  Hart is an officer with the City of Jennings Police Department.  
2. On February 8, 2003, Hart experienced severe pain from four impacted wisdom teeth.  Hart needed oral surgery to remove the wisdom teeth, and surgery was scheduled for March 18, 2003, the earliest possible date.  To relieve the pain, Hart had been taking Excedrin, and occasionally Vicodin that had been prescribed for a previous knee injury.  Due to the pain, Hart found it difficult to sleep.  Hart also found it difficult to eat solid food because of pain and had lost some weight as a result of his reduced diet during weeks prior to February 8th.  Hart had recently changed from a day shift to a midnight shift, and he found it difficult to adjust his sleep schedule.  
3. On the evening of February 8, 2003, Hart was fatigued.  Hart visited a friend in South St. Louis County for approximately 2 1/2 hours.  While there, Hart ate no food and consumed two beers.  Just before leaving to return home at approximately 11:15 p.m., Hart took one Vicodin tablet.  Hart had never felt impaired from taking Vicodin, did not feel impaired at that time, and would not have driven home if he believed he were impaired.  It usually took approximately 45 minutes before he felt any effect of the Vicodin, and he was driving the most direct route to his home in Maryland Heights, which was approximately 23 miles away.  
4. It was dark as Hart drove home, but the weather was clear.  Driving in excess of the posted speed limit on I-270, Hart swerved into another lane and almost hit another car driven by Patrick Euans.  Euans honked his horn.  Hart then crossed a couple of lanes, swerved again and almost hit a couple of other cars.  Approximately a minute after passing Euans, just north of Olive Rd., Hart swerved from his lane into a lane occupied by a car driven by Jerry Brown.  Brown’s wife, Linda, was a passenger.  Hart’s vehicle struck the right rear of the Browns’ vehicle.  The impact forced the Browns’ vehicle into the center divider and lifted it off the ground.  Hart’s vehicle then struck the Browns’ vehicle again sideways as it landed.  Hart’s brake lights did not come on until after he had hit the Browns’ vehicle.  
5. Although Hart recalls driving onto I-270, he has no memory of exceeding the speed limit, swerving in and out of traffic, or striking the Browns’ vehicle with his car.  Hart’s first memory of the accident was being hit in the face with his car’s air bag as a result of the impact with the Browns’ vehicle.
6. Hart suffered a bump on the head from the accident.  After the accident, Hart was unsteady and had difficulty walking and standing up straight.  
7. Hart had never had a reaction to alcohol or drugs such that his body was in the condition it was in on February 8, 2003.  Hart does not know what caused his memory loss or what caused him to drive at an excessive speed, swerve or collide with the Browns’ car.
8. A state highway patrol trooper who arrived at the scene took Hart to the troop headquarters and performed a breathalyzer test, which was negative.  The trooper then took Hart to the hospital to obtain a urine specimen for a blood alcohol test.  Hart’s blood alcohol level was .079.  The testing did not show the presence of Vicodin or any other drug in Hart’s body.  Hart is 6’2” and weighed approximately 250 pounds.  The parties stipulated that Hart was not under the influence of alcohol or any chemical substance at the time of the accident.  At the hospital, Hart was given a CAT scan.    
9. Jerry Brown suffered two fractured vertebrae, closed head trauma, and a two-inch burn on his hand from his car’s air bag.  As a result of the accident, Brown had difficulty standing, walking, sitting, and getting in and out of bed, and some of this continues to the present day.  He was unable to work for four to six weeks after the accident, and was able to return to work only in a limited capacity for approximately six months. 
10. Linda Brown suffered closed head trauma, as well as injuries to her neck, back, and knee.  As a result of the closed head trauma, she suffered debilitating headaches.  Her injuries kept her from working for approximately three months.  Shortly after she returned to work, she underwent surgery for the knee injury.  As a result of the accident, Linda was no longer able to carry laundry up and down the steps, garden, vacuum, rake leaves, perform home maintenance or get groceries in and out of the car.
11. On October 6, 2003, in the Circuit Court of St. Louis County, Hart signed a guilty plea to two counts of careless and imprudent driving.  The court found him guilty upon his plea 
of guilty, suspended the execution of sentence and placed Hart on probation for two years.  As conditions of probation, the court ordered:  (1) no drinking while driving; (2) completion of the SATOP program (a program of classes regarding drug and alcohol abuse); and (3) a letter from Hart’s attorney to Hart’s automobile liability insurance carrier suggesting that the insurance company pay the full limits of the policy coverage to the Browns.  Hart pled guilty because he realized that the Browns were seriously injured, he did not want them to face the trauma of a court trial, and he did not want to go through it either.  
12. Hart completed the SATOP program, and his attorney wrote a letter to Hart’s automobile liability insurance carrier on behalf of Hart accepting responsibility for the accident and injuries to the Browns and demanding that the insurance company pay the full limits of the policy coverage to the Browns.  

Conclusions of Law


Section 621.045.2, RSMo 2000,
 and § 590.080.2 give us jurisdiction of the complaint.  The Director has the burden to prove that Hart committed an act for which the law allows discipline.  Missouri Real Estate Comm'n v. Berger, 764 S.W.2d 706, 711 (Mo. App., E.D. 1989).  The Director argues that there is cause for discipline under § 590.080, which states:


1.  The director shall have cause to discipline any peace officer licensee who:

*   *   *


(2) Has committed any criminal offense, whether or not a criminal charge has been filed; 
*   *   * 


(6) Has violated a provision of this chapter or a rule promulgated pursuant to this chapter[.]

I.  The Director’s Stipulation Based on the Evidence


After Hart’s opening statement, the Director’s counsel stipulated that Hart was not legally intoxicated or under the influence of a drug, including the Vicodin.  The Director’s counsel stated:  


MR. BARRETT:  I think it would be fair to say, Commissioner, Rick, just stop me if I’m wrong on this, we’re in agreement what the blood alcohol level was and the blood alcohol level was not high enough to come under Missouri law for DWI and I mean that’s my admission there.  It was an .079.  That’s not high enough.  I have not charged any sort of DWI or alcohol-related offense in these proceedings and have no intent to do so.  And there was a urine test taken and it was negative for any kind of drug.  So I think those are stipulations we can make just so you know exactly where we are and that there is no allegation here at all that the driving was the result of intoxication.  

MR. BARRY:  Or being under the influence. 

MR BARRETT:  Or being under the influence, or however you want to describe it, of any chemical substance in his body.  

(Tr. at 18-19.)  The Director’s stipulation was based on the evidence.  Therefore, the Director does not assert that Hart committed the criminal offense of driving while intoxicated, § 577.010, RSMo 2000, or driving with excessive blood alcohol content.  Section 577.012.  The level of legal intoxication in Missouri is .08 percent, § 577.012, and the chemical testing showed that Hart’s blood alcohol content did not reach that level.  Likewise, because chemical testing did not show the presence of any drug in Hart’s body, the Director does not assert that Hart committed the criminal offense of “driving while intoxicated” by driving under the influence of a drug.
  

The Director asserts that Hart committed the criminal offenses of careless and imprudent driving, assault in the second degree, and assault in the third degree.  
II.  Careless and Imprudent Driving


Section 304.012, RSMo 2000, provides:


1.  Every person operating a motor vehicle on the roads and highways of this state shall drive the vehicle in a careful and prudent manner and at a rate of speed so as not to endanger the property of another or the life or limb of any person and shall exercise the highest degree of care.


2.  Any person who violates the provisions of this section is guilty of a class B misdemeanor, unless an accident is involved then it shall be a class A misdemeanor.

Hart argues that he did not sign a plea form or go personally before the court.  However, his signature appears on the guilty plea.  Though he testified that he never actually went before the judge, the court’s form documents state that “defendant appears personally and by counsel[.]”  Hart’s testimony may have been intended to state that he did not appear in court for trial.  However, whether he personally appeared before the judge to enter his guilty plea is immaterial, as he does not dispute that he entered a valid plea.  A guilty plea is evidence of the conduct charged.  Nichols v. Blake, 418 S.W.2d 188, 190 (Mo. 1967).  

The Missouri Court of Appeals, Western District, has cited MAI 11.03, which defines “the highest degree of care” as “that degree of care that a very careful person would use under the same or similar circumstances.”  Root v. Mudd, 981 S.W.2d 651, 653 (Mo. App., W.D. 1998).  Similarly, § 562.016.5, RSMo 2000, provides that a person acts with criminal negligence when: 
he fails to be aware of a substantial and unjustifiable risk that circumstances exist or a result will follow, and such failure constitutes a gross deviation from the standard of care which a reasonable person would exercise in the situation.  


Hart argues that he did not intend to drive carelessly or imprudently.  Intent is not an element of the statute; thus, it is irrelevant whether he intended to drive carelessly or imprudently.  The requisite mental state for careless and imprudent driving is failure to use the “highest degree of care,” which is defined as “that degree of care that a very careful person would use under the same or similar circumstances.”  Root v. Mudd, 981 S.W.2d at 653.  There is no explanation offered by either party for what happened in this case.  Hart has no recollection other than that he was driving the car on the highway, and next found himself stopped with the airbag deployed.  We find Hart to be a credible witness.  Whether Hart fainted, fell asleep at the wheel, or experienced some other physical problem, we do not know.  The Director stipulated that Hart was not intoxicated or impaired by a drug.  Whether alcohol or use of the Vicodin intensified Hart’s already exhausted physical condition, causing him to fall asleep or pass out, we do not know.  

The Director’s theory of criminal negligence is less than clear in this case.  The Director relies on the evidence that Hart swerved between lanes and drove at an excessive rate of speed.  However, this in itself is insufficient because this evidence merely describes what happened to the vehicle and explains nothing in regard to Hart’s mental state.  Without the requisite mental state, one cannot be guilty of a crime.  Section 562.016.1, RSMo 2000.  We would not say that someone who suffered a heart attack, stroke, or other medical condition, causing loss of consciousness, was necessarily negligent and criminally liable because the car was swerving or going too fast.   

Missouri appellate courts have held:  

Erratic driving entails something more than mere negligence.  Broderson v. Farthing, 762 S.W.2d 548, 551 (Mo. App. 1989).  Erratic driving connotes the abnormal, peculiar, unaccountable and aberrant operation of a vehicle.  Id.  Erratic driving is not the product of carelessness or of inattention, but is conduct so heedless of 
circumstances as to be attributable to some impairment of faculties or of function.  Id.  Speed, failure to reduce speed under circumstances warranting a reduction of speed, and racing on a city street have been held to be elements of erratic driving.  Bilzing v. Wentzel, 726 S.W.2d 787, 790 (Mo. App. 1987).  

Hagedorn v. Adams, 854 S.W.2d 470, 473-74 (Mo. App., W.D. 1993).  Missouri appellate courts have also held that:  

the operator of a motor vehicle is not chargeable with negligence for his inability or failure to control the vehicle when suddenly stricken by a fainting spell or loss of consciousness from an unforeseen cause.  Reece v. Reed, Mo., 326 S.W.2d 67, 71(4), 72(6); Holmes v. McNeil, 356 Mo. 846, 848, 204 S.W.2d 303, 305(5); Wells v. Asher, Mo. App., 286 S.W.2d 567, 570; Freeman v. Martin, 116 Ga. App. 237, 156 S.E.2d 511, 513(1), and cases there collected; annotation 28 A.L.R.2d 12, 35, § 15; 8 Am.Jur.2d Automobiles and Highway Traffic § 693, p. 244.  Neither may one be held negligent for what he does or fails to do in a motor vehicle after he has, without fault on his part, involuntarily fallen asleep.  Stokes v. Carlson, 362 Mo. 93, 240 S.W.2d 132; Lobert v. Pack, 337 Pa. 103, 9 A.2d 365, 7 N.C.C.A. (N.S.) 312; annotation 28 A.L.R.2d 12, 42, § 20; 8 Am.Jur.2d Automobiles and Highway Traffic § 694, p. 245.  
Ballew. v. Aiello, 422 S.W.2d 396, 399 (Sprfld. Ct. App. 1967).  The Missouri appellate courts have also stated that “[f]ainting or momentary loss of consciousness while driving is a complete defense to an action based on negligence if such loss of consciousness is not foreseeable.”  Ferkel v. Bi-State Transit Development Agency, 682 S.W.2d 91, 93 (Mo. App., E.D. 1985).  Therefore, we cannot say that Hart was criminally negligent merely by swerving, speeding, or losing consciousness.  

It is, however, this Commission’s duty to independently apply the law to facts, J.C. Nichols, and we are not constrained by what the parties did or did not argue.
  Therefore, we 
consider whether Hart committed the offense of careless and imprudent driving by looking at the totality of the circumstances and examining whether Hart’s loss of consciousness was foreseeable in light of those circumstances.  The totality of the circumstances in this case shows that Hart failed to exercise the highest degree of care, Root v. Mudd, 981 S.W.2d at 653, and was thus criminally negligent.

The Missouri Supreme Court has ruled that evidence of alcohol consumption is admissible in civil negligence cases only in particular circumstances, and we find this analysis helpful even though criminal negligence is at issue in this case.  In Rodriguez v. Suzuki Motor Corp., 936 S.W.2d 104, 108 (Mo. banc 1996), the Court stated:  

This Court . . . declares a new standard for parties in civil cases:  Evidence of alcohol consumption is admissible, if otherwise relevant and material.  This standard applies in two situations.  First, when the proponent does not allege intoxication as an independent act of negligence, the evidence of drinking may be part of the proof of other negligent acts alleged.  In such cases, consumption of alcohol as an independent negligent act may not be submitted. . . .  The second situation occurs when intoxication is alleged as an independent act of negligence.   

Rodriguez overruled the standard set forth in Doisy v. Edwards, 398 S.W.2d 846, 849-50 (Mo. 1966), and other cases, which held that evidence of a driver’s alcohol consumption was admissible only if coupled with evidence of erratic driving or some other circumstance from which it might be inferred that the driver’s physical condition was impaired at the time of the accident.  Hagedorn v. Adams, 854 S.W.2d at 473-74.

Even though Hart was not legally intoxicated and chemical testing did not show him to be under the influence of a drug, the key question is whether Hart failed “to be aware of a substantial and unjustifiable risk that circumstances exist or a result will follow.”  Section 562.016.5, RSMo 2000.  Hart’s use of alcohol and Vicodin are factors in that determination.  Hart: 

· had not been eating well during the week prior to the accident due to the dental pain;

· was fatigued due to lack of sleep from the dental pain and his shift change before he went to his friend’s house that evening;

· consumed two beers over the course of approximately 2 ½ hours at his friend’s house;
· did not eat anything during that same 2 ½ hour period;

· took a Vicodin immediately before getting in his car to drive 20-25 miles home; and

· the hour was late at night.


We recognize that Hart had not previously suffered ill effects and had never had such a reaction to either alcohol or Vicodin as occurred on February 8, 2003.  However, under these circumstances, Hart failed to exercise the “highest degree of care.”  A very careful person, under the same or similar circumstances, would not drive, especially late at night, after taking a controlled substance and drinking on an empty stomach, when already in a weakened, exhausted condition.
  Hart did not drive his vehicle in a careful and prudent manner and did not exercise the highest degree of care.  

There is cause to discipline Hart under § 590.080.1(2) for committing the crime of operating a motor vehicle carelessly and imprudently.  
III.  Assault

Section 565.060.1, RSMo 2000, provides:  

1.  A person commits the crime of assault in the second degree if he:

(1) Attempts to kill or knowingly causes or attempts to cause serious physical injury to another person under the influence of sudden passion arising out of adequate cause; or

(2) Attempts to cause or knowingly causes physical injury to another person by means of a deadly weapon or dangerous instrument; or

(3) Recklessly causes serious physical injury to another person; or

(4) While in an intoxicated condition or under the influence of controlled substances or drugs, operates a motor vehicle in this state and, when so operating, acts with criminal negligence to cause physical injury to any other person than himself; or

(5) Recklessly causes physical injury to another person by means of discharge of a firearm.
(Emphasis added).  Section 556.061(28) defines “serious physical injury” as:
physical injury that creates a substantial risk of death or that causes serious disfigurement or protracted loss or impairment of the function or any part of the body[.]
The Director asserts that Hart recklessly caused serious physical injury to the Browns.  The Director argues that Hart violated the single lane and excessive speed laws and failed to drive with the highest degree of care.  


Section 565.070.1, RSMo 2000, provides:  


1.  A person commits the crime of assault in the third degree if:

(1) The person attempts to cause or recklessly causes physical injury to another person; or

(2) With criminal negligence the person causes physical injury to another person by means of a deadly weapon; or

(3) The person purposely places another person in apprehension of immediate physical injury; or

(4) The person recklessly engages in conduct which creates a grave risk of death or serious physical injury to another person; or

(5) The person knowingly causes physical contact with another person knowing the other person will regard the contact as offensive or provocative; or

(6) The person knowingly causes physical contact with an incapacitated person, as defined in section 475.010, RSMo, which a reasonable person, who is not incapacitated, would consider offensive or provocative.
(Emphasis added).  The amended complaint does not specify the paragraph on which the Director relies.  The Director’s written argument cites paragraph (4).  

Sections 565.060.1 and 565.070.1, RSMo 2000, both use the term “recklessly.”  Section 556.061(25) provides:  

“Recklessly” has the meaning specified in section 562.016, RSMo[.]

Section 562.016.4, RSMo 2000, provides:  

A person “acts recklessly” or is reckless when he consciously disregards a substantial and unjustifiable risk that circumstances exist or that a result will follow, and such disregard constitutes a gross deviation from the standard of care which a reasonable person would exercise in the situation. 


There is no dispute that Hart’s conduct caused serious physical injury to the Browns.  We also conclude that the manner in which he operated his vehicle created a grave risk of death or serious physical injury.  However, the mental state of recklessness is required for the crimes of assault in the second degree and assault in the third degree.  At the beginning of the hearing, the Director stipulated that Hart was not legally intoxicated or under the influence of a drug, including the Vicodin.  Therefore, we do not find that Hart acted recklessly by driving after consuming the beers or taking the Vicodin.  


The mental state for recklessness requires that the actor act with a conscious disregard of a substantial and unjustifiable risk.  This is different from the mental state for careless and imprudent driving, which is that the driver exercise “the highest degree of care.”  The Director 
suggests that Hart acted recklessly in the manner by which he operated his vehicle:  swerving between lanes and driving at an excessive rate of speed.  We have already concluded that Hart failed to exercise the highest degree of care by driving under circumstances that brought about an inexplicable loss of consciousness, and that he thus committed the offense of careless and imprudent driving.  Therefore, we cannot conclude that he had a conscious disregard of a substantial and unjustifiable risk.  The evidence does not support any conclusion that Hart acted with a conscious disregard of some risk that he would lose consciousness.  He was admittedly tired, but had not previously suffered any ill effects from consuming alcohol or using Vicodin.  Hart did not act with a reckless mental state and therefore did not commit the crimes of assault in the second degree or assault in the third degree. 

IV.  Violation of Regulation


The Director asserts cause to discipline Hart under § 590.080.1(6) for violating a regulation.  Section 590.080.1(6) does not, itself, authorize rulemaking.  It allows discipline for violation of a rule published under “this chapter.”  Assuming, arguendo, that 11 CSR 75-13.090 is a rule that can be violated,
 rules must nonetheless have statutory authority in order to be valid.  Section 536.014, RSMo 2000.  “Only rules promulgated by an administrative agency with properly delegated authority have the force and effect of law.”  United Pharmacal Co. of Mo. v. Missouri Bd. of Pharmacy, 159 S.W.3d 361, 365 (Mo. banc 2005).  Thus, § 590.080.1(6) allows discipline for violation of a rule only if the authority to promulgate the rule exists in Chapter 590. 


The Director’s plenary rulemaking power under § 590.123, RSMo 2000, “to effectuate the purposes of this chapter [590, RSMo]” was repealed effective August 28, 2001.
  Since 
August 28, 2001,
 the Director has had rulemaking power regarding the discipline of peace officer licenses only under § 590.030.5(1), which is specifically limited to continuing education.  Thus, as of August 28, 2001, § 590.080.1(6) allowed peace officer discipline only for violation of continuing education regulations.


Eight months later, the Director filed a notice of rulemaking for his Regulation 11 CSR 75-13.090,
 which states:

(2) As used in section 590.080.1, RSMo:


(A) The phrase has “committed any criminal offense” includes a person who has pleaded guilty to, been found guilty of, or been convicted of any criminal offense.

*   *   *

(3) Pursuant to section 590.080.1(6), RSMo, the Director shall have cause to discipline any peace officer licensee who:

*   *   *


(C) Has pleaded guilty to, been found guilty of, or been convicted of a criminal offense, whether or not a sentence has been imposed.
Because that rule purports to discipline licensees for matters unrelated to continuing education, the rule is without statutory authority.


In Bridge Data Co. v. Director of Revenue, 794 S.W.2d 204 (Mo. banc 1990), the Missouri Supreme Court instructed that we must not apply an unauthorized regulation in a contested case because this Commission has “full authority” to resort to the statutes and reach a decision on the law as we find it.  Id at 207.  In Missouri Dep’t of Public Safety v. Dameron, No. WD64373 (Mo. App., W.D. May 10, 2005), the court held that a guilty plea is proof that the 
licensee “committed any criminal offense” for purposes of § 590.080.1(2) because the Director construed it thusly in 11 CSR 75-13.090.  However, that case did not address § 590.080.1(6), and the court did not discuss whether there is statutory authority for Regulation 11 CSR 75-13.090.  We conclude that the Director had no authority to promulgate that regulation, so we cannot apply it in this case.


Therefore, we do not find cause for discipline under § 590.080.1(6).  
Summary


There is cause to discipline Hart under § 590.080.1(2) for committing the offense of careless and imprudent driving.  

SO ORDERED on July 27, 2005.



________________________________



JUNE STRIEGEL DOUGHTY 



Commissioner

	�Statutory references are to the 2004 Supplement to the Revised Statutes of Missouri, unless otherwise noted.


	�Section 577.010.1, RSMo 2000, provides:  “A person commits the crime of “driving while intoxicated” if he operates a motor vehicle while in an intoxicated or drugged condition.”  


	�An agency’s complaint must meet the minimum due process requirements for adequate notice.  Duncan v. Missouri Bd. For Arch’ts, Prof’l Eng’rs & Land Surv’rs, 744 S.W.2d 524, 538-39 (Mo. App., E.D. 1988); Regulation 1 CSR 15-3.350(2)(A).  The Director’s amended complaint is adequate in that respect in setting forth the facts and law upon which the Director relies.  However, the application of the law to those facts to arrive at a conclusion of criminal negligence is the issue here.  


	�The evidence establishes that Hart is 6’2” and weighed approximately 250 pounds at the time.  The Director attempted to adduce evidence regarding the effect of alcohol in light of a person’s size and metabolism from a person who was not qualified to give that testimony.  Expert testimony regarding the expected effect of alcohol and Vicodin on a person with Hart’s height and weight would have been helpful to us in determining whether Hart was criminally negligent in this case.  However, such evidence was lacking.  


	�We have previously held that it is not, in Director of Public Safety v. Smith, No. 03-1935 PO (Mo. Admin. Hrg. Comm’n Sept. 21, 2004).  However, in that case there was no guilty plea, finding of guilty, or conviction, and the case may be distinguishable for that reason.





	�Section A, H.B. 80, 92nd Gen. Assem., 1st Sess. (2001 Mo. Laws 299, 301); and Mo. Const. art. III, § 29.


	�2001 Mo. Laws at 301 and 316.





	�27 Mo. Reg. 11, 883-84 (June 3, 2002).
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