Before the

Administrative Hearing Commission

State of Missouri

LARRY HARRISON, INCORPORATED,
)



)



Petitioner,
)




)


vs.

)

No. 09-0555 DT



)

MISSOURI HIGHWAYS AND
)


TRANSPORTATION COMMISSION,
)




)



Respondent.
)

DECISION


Larry Harrison, Inc. (“LHI”) is liable for additional fuel tax in the amount of $10,830.97, surcharge in the amount of $9.73, and interest on the tax and surcharge amounts.
Procedure


LHI filed a complaint on April 28, 2009, challenging the audit of its International Fuel Trade Agreement account conducted by the Missouri Highway and Transportation Commission (“MHTC”).  This Commission convened a hearing on June 7, 2010.  Paul A. Boudreau of Brydon, Swearengen & England, P.C., represented LHI.  Senior Administrative Counsel David E. Woodside represented MHTC.  This case became ready for our decision when MHTC filed its last written argument on October 20, 2010.
Findings of Fact
1. The International Fuel Trade Agreement (“IFTA”) is a multijurisdictional agreement to facilitate the collection of fuel taxes by member jurisdictions.  The terms of this agreement are contained in the IFTA Articles of Agreement, IFTA Audit Manual, and the IFTA Procedures Manual. 

2. Missouri is a member jurisdiction of IFTA.

3. LHI first became an IFTA licensee with Missouri as its base jurisdiction on     March 7, 2003, and remained so licensed at all times relevant to the audit conducted by MHTC.

4. MHTC audited LHI pursuant to IFTA for the period from October 1, 2005 to     June 30, 2008, and determined that LHI owed additional tax, surcharge, and interest.

5. During the audit period, LHI had operated as a for-hire carrier that traveled throughout certain central jurisdictions of the United States using a 1994 Kenworth truck.

6. LHI did not cooperate with MHTC during the audit.
7. LHI did not provide MHTC with the documents requested by MHTC during the audit.

8. MHTC served LHI with a subpoena for documents in an effort to obtain the documents necessary for the audit, but LHI did not comply with the subpoena.

9. As a result of LHI’s failure to provide adequate records and to cooperate during the IFTA audit, MHTC adjusted LHI’s quarterly tax returns as provided for by IFTA when there was inadequate documentation.
10. MHTC disallowed all fuel tax paid credits reported on LHI’s quarterly tax returns and adjusted the reported miles per gallon for LHI’s truck to four miles per gallon (“4 MPG”).  
11. MHTC’s adjustments resulted in the following liabilities:  additional fuel tax in the amount of $10,830.97; additional surcharge in the amount of $9.73; and interest on the additional tax and surcharge amounts that continues to accrue.
Evidentiary Objections

LHI sought to introduce into evidence copies of its quarterly tax returns for the audited periods with handwritten notes described as work papers derived by LHI from trip reports, fuel receipts, and mileage reports.  The tax returns and work papers were identified as Petitioner’s Exhibit B.  MHTC objected to Exhibit B on grounds that the work papers were irrelevant because neither the work papers nor the alleged supporting documentation from which they were purportedly derived had ever been filed with MHTC, the work papers and alleged supporting documentation were never provided to MHTC at any time, and the work papers and alleged supporting documentation were not used to determine LHI’s liabilities at issue in this proceeding.  We sustained MHTC’s objections as to the work papers.  LHI did not separately offer the quarterly tax returns into evidence.

MHTC sought to offer excerpts from the IFTA Articles of Agreement into evidence as Respondent’s Exhibit 17.  LHI objected on grounds that the document was incomplete and unauthenticated.  We sustained LHI’s objection, but granted MHTC the opportunity to subsequently submit an authenticated and complete copy of the IFTA Articles of Agreement into evidence during written arguments.  MHTC submitted a document marked Exhibit 20 with its written argument.  Exhibit 20 is an authenticated and complete copy of the IFTA Articles of Agreement contained in MHTC’s records; therefore, Respondent’s Exhibit 20 is admitted into evidence.
Conclusions of Law

We have jurisdiction to hear this case.
  LHI has the burden of proof.
  Missouri imposes a tax on motor fuel used or consumed in Missouri.


Federal law mandates participation in IFTA by states like Missouri that impose a motor fuel use tax.
  The purpose of IFTA is “to encourage cooperation in the administration and collection of motor fuel use tax” by the states.
  IFTA achieves this goal by establishing a multijurisdictional tax collection and reporting system.  


IFTA allows a licensee to report and pay motor fuel use taxes to a single base jurisdiction for distribution to other member jurisdictions in which the licensee traveled and incurred motor fuel use tax liability.
  The base jurisdiction is required to enforce the duties and obligations of licensees under IFTA within its jurisdiction, and shall audit licensee records and issue assessments in accord with the base jurisdiction’s laws.
  IFTA licensees agree to maintain various records of fuel purchases and miles traveled.
  If an IFTA licensee fails to maintain the required records, the base jurisdiction may determine the licensee’s tax liability based upon the best information available, using factors such as prior experience of the licensee, similar operations, industry averages, or other pertinent information.
  In determining the tax due to various jurisdictions, the base jurisdiction is to apply a 4 MPG standard for fuel consumption 
unless the examination of other factors produces substantial evidence of a different consumption rate.
 Similarly, when the required tax-paid fuel documentation is unavailable, IFTA requires the base jurisdiction to disallow all claims by the licensee for tax-paid fuel.


LHI raises several legal arguments to challenge the additional liabilities determined by the MHTC audit.  First, LHI asserts that MHTC failed to establish that Missouri participates in IFTA.  Second, LHI asserts that MHTC failed to properly apply IFTA standards and MHTC regulations in determining LHI’s tax liability.  Finally, LHI asserts MHTC has denied it of its due process rights and applied IFTA standards and MHTC implementing regulations in an unreasonable, arbitrary, and capricious manner.  

Contrary to LHI’s assertions, MHTC has established Missouri’s participation in IFTA.  MHTC witnesses testified as to Missouri’s participation.  Section 142.617
 authorizes Missouri’s participation:
The director of revenue may enter into reciprocity agreements on behalf of the state of Missouri with authorized representatives of other states for the collection and refund of interstate fuel taxes levied pursuant to this chapter.  The director may adopt rules pursuant to this chapter to implement the agreement for collection and refund of interstate fuel taxes and other fuel tax agreements. The reporting requirements, as provided in the agreement, shall take precedence over the reporting requirements provided in this chapter.  Where the agreement and this chapter address the same matters, the provisions of the agreement shall take precedence.  A current copy of the agreement shall be maintained by the department of revenue.
Section 226.008.1 transferred the administrative and enforcement duties for IFTA from the Director of Revenue to MHTC:

The highways and transportation commission shall have responsibility and authority, as provided in this section and 
sections 104.805, 389.005, 389.610, and 621.040, for the administration and enforcement of: 

*   *   *

(5) Collecting and regulating amounts payable to the state from interstate motor carriers in accordance with the provisions of the International Fuel Tax Agreement in accordance with section 142.617, and any successor or similar agreements, including the authority to impose and collect motor fuel taxes due pursuant to chapter 142, and such agreement[.]

MHTC Regulations 7 CSR 10-25.070 through 7 CSR 10-25.090 establish the rules for Missouri’s participation in IFTA, and IFTA governing documents are incorporated into MHTC regulations by reference.
  Regulation 1 CSR 15-3.320(3)(A) addresses IFTA license cases before this Commission.  We further note that this Commission has issued decisions based upon Missouri’s participation in IFTA.
  Similarly, a court in another jurisdiction has determined Missouri to be a participant in IFTA.
  Contrary to LHI’s assertion, MHTC’s failure to submit the original executive resolution concerning Missouri’s participation in IFTA into evidence before this Commission does not preclude our finding that Missouri is an IFTA participant.

We further find that MHTC properly determined LHI’s additional liabilities in accord with the requirements of IFTA.  Section A550 of the IFTA Audit Manual provides:
  

 A550
INADEQUATE LICENSEE RECORDS/ASSESSMENT

.100 
Fuel Use Estimation

If the licensee’s records are lacking or inadequate to support any tax return filed by the licensee or to determine the licensee’s tax liability, the base jurisdiction shall have 

authority to estimate the fuel use upon (but is not limited to) factors such as the following:


.005
Prior experience of the licensee;


.010
Licensees with similar operations; 


.015
Industry averages;


.020
Records available from fuel distributors;


.025
Other pertinent information the auditor may obtain or examine.


Unless the auditor finds substantial evidence to the contrary by reviewing the above, in the absence of adequate records, a standard of 4 MPG/1.7 KPL will be used.

.200
Tax Paid Fuel Credits

When tax paid fuel documentation is unavailable, all claims for tax paid fuel will be disallowed.
Contrary to LHI’s assertions, MHTC properly applied these guidelines to the LHI audit.


LHI failed to provide any documents to MHTC during its audit.  As a result, MHTC applied the 4 MPG standard mandated by IFTA because there was not substantial evidence to the contrary by which MHTC could challenge the 4 MPG standard mandated by IFTA.  Therefore, we find MHTC’s use of the 4 MPG IFTA standard to be appropriate.  MHTC’s disallowance of LHI’s claims for tax-paid fuel was also consistent with IFTA.  LHI did not supply MHTC with its fuel records.  Therefore, MHTC appropriately disallowed all claims of purchases of tax-paid fuel as required by A550.200 of the IFTA Audit Manual.

 
LHI only challenged the nature of the adjustments made by MHTC and did not challenge MHTC’s calculations based upon those adjustments.  We have found the adjustments made to have been proper.  Further, we do not find error in the calculation of the additional liabilities based upon those adjustments.  Therefore, we find that LHI owes the amount of additional fuel tax, surcharge, and interest determined by MHTC.

We do not address the constitutional and due process arguments raised by LHI because we do not have authority to rule on such issues.

Summary

We find LHI liable for additional fuel tax in the amount of $10,830.97, surcharge in the amount of $9.73, and interest on the tax and surcharge amounts.

SO ORDERED on May 26, 2011.



__________________________________



SREENIVASA   RAO   DANDAMUDI



Commissioner

�Sections 226.008 and 621.040.  Statutory references are to RSMo Supp. 2010 unless otherwise indicated.


�We follow the general principle that the party bringing the action has the burden of proof because no statute governs in this case.  Shanks v. Missouri Div. of Family Services, 670 S.W.2d 197, 198 (Mo. App., W.D. 1984); and 20 MO Practice § 10.73 (4th ed. 2005).  We further note that this allocation of the burden of proof is consistent with the allocation of the burden under § 621.050, RSMo 2000, which applied when the Director of Revenue was responsible for motor fuel taxes under Chapter 142.


�Section 142.803.


�49 USC § 31705.


�May Trucking Co. v. Oregon Dept. of Transportation, 388 F.3d 1261, 1262 (9th Cir. 2004) (internal quotations omitted).


�IFTA Art. I, R130.100.005 of Respondent’s Exhibit 20.


�IFTA Art. I, R140 & R1210.300 of Respondent’s Exhibit 20.


�IFTA Procedures Manual P500 – P540 of Respondent’s Exhibit 11.


�IFTA Art. XII, R1210.100.015 & R1210.200.05 of Respondent’s Exhibit 20 and IFTA Audit Manual, A550 of Respondent’s Exhibit 12.  


�IFTA Art. XII, R1210.100.015 & R1210.200.05 of Respondent’s Exhibit 20 and IFTA Audit Manual, A550 of Respondent’s Exhibit 12.


�IFTA Audit Manual A550.200 of Respondent’s Exhibit 12.


�RSMo 2000.


�7 CSR 10-25,070(1)(A).


�John A. Lister, Jr., d/b/a Lister Ranch v. MHTC, Case No. 08-2139 DT (Jan. 28, 2010); Norton Express, Inc. v. MHTC, Case No. 02-1375 DT (Oct. 4, 2002); and  Sergio Prado d/b/a Sergio’s Sales v. Highway Reciprocity Commission, Case No. 92-001939 RV (July 6, 1973).


�Owner-Operator Independent Drivers Association v. Mayflower Transit, Inc., 227 F. Supp.2d 1014, 1016 (S.D. Ind.  2002) (identifying Missouri to be Mayflower’s base jurisdiction under IFTA after 1998).


�Respondent’s Exhibit 12.


�Respondent’s Exhibit 12.


� Sprint Communications Co., L.P. v. Director of Revenue, 64 S.W.3d 832, 834 (Mo. banc 2002);  Cocktail Fortune, Inc. v. Supervisor of Liquor Control, 994 S.W.2d 955, 957 (Mo. banc 1999);  Williams Cos. v. Director of Revenue, 799 S.W.2d 602, 604 (Mo. banc, 1990); Fayne v. Dept. of Soc. Serv’s, 802 S.W.2d 565 (Mo. App., W.D. 1991); and State Tax Comm’n v. Admin. Hearing Comm’n, 641 S.W.2d 69 (Mo. banc 1982).
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