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DECISION


Jeremy Harris is subject to discipline for misconduct and incompetence in the performance of professional duties and for violation of rules prohibiting sexual conduct with his client during a massage session and requiring that he obtain and document client assessment information.  
Procedure


On May 13, 2008, the Board of Therapeutic Massage (“Board”) filed a complaint seeking to discipline Harris.  Although we served Harris with our notice of complaint/notice of hearing and a copy of the complaint by certified mail on May 17, 2008, he failed to answer the complaint.  On August 1, 2008, the Board served a request for admissions on Harris.  Harris did not respond.


On September 9, 2008, the Board filed a motion for summary determination (“the motion”) and attached affidavits of two witnesses and the request for admissions.  Our Regulation 1 CSR 15-3.440(3) provides that we may decide this case without a hearing if the Board establishes facts that (a) Harris does not dispute and (b) entitle the Board to a favorable decision.  We gave Harris until September 26, 2008, to file a response to the motion, but he did not respond.  Harris is in default for failing to answer the Board’s complaint within thirty days, and he is deemed to have admitted paragraphs 2 through 21 of the complaint.
  The following facts, as established by the Board, are undisputed. 
Findings of Fact


1.
Harris holds a massage therapist license that is scheduled to expire on January 31, 2010.  He has been licensed since October 29, 2004.


2.
Harris was employed as a massage therapist by Maple Creek Athletic Club, located at 5330 Northeast Oak Ridge Road, Kansas City, Missouri (“the athletic club”) during January of 2005.  


3.
In early January 2005, a female client (“the client”) of the athletic club scheduled a massage session with Harris for January 16, 2005, at 2:30 p.m.  

4.
Harris did not charge the client for the massage, but did advise her that he would charge for subsequent sessions.  


5.
The client arrived at the athletic club for her appointment with Harris at 2:30 p.m. on January 16, 2005.  


6.
Harris instructed the client to remove her clothing except her underwear and lie down on the massage table, and that he would return to begin the massage.  


7.
Harris did not obtain from the client any client assessment information or prepare documents of any such assessment before beginning massage therapy.  Harris did not obtain any of the following information:  (1) purpose for the visit; (2) presence of pain and the location; (3) allergies; (4) currently under the care of any health or mental health care professional; (5) current medication use and purpose; (6) recent surgeries; (7) preexisting conditions; (8) written consent for treatment and date signed; or (9) the massage therapist’s signature and date of services.  

8.
The client did not present Harris with a physician’s order or prescription for the treatment of mammary tissue prior to, during, or after the massage session. 


9.
Initially, Harris draped a covering over the client’s breasts.  A short time later, Harris removed the covering and began massaging the client’s breasts.


10.
Harris then lowered the client’s underwear and began to rub the client’s genitals.  This continued as he touched and pinched the client’s nipples and inserted his fingers in the client’s vagina. 

11.
While touching and rubbing the client’s breasts and genitals, Harris whispered “I love your underwear” into her ear.  

12.
At 3:30 p.m. Harris ended the massage session.  The client dressed and left the athletic club.  

13.
Harris did not prior to the client’s departure request any information or update the client assessment information.  


14.
Later that month, the client called the athletic club and anonymously informed an employee of the incident involving Harris.  


15.
Following the events involving Harris and the client, the athletic club terminated Harris’ employment.  


16.
The Board’s investigator questioned Harris on July 6, 2007, and Harris admitted to the sexual activity.  Harris told the investigator that he had made a “mistake in being unethical.”  He told the investigator that he “felt sorry for [the client] because she had been kind of a loner in high school and he was just helping her out.”  Harris also said that he was doing the client “a favor.”  
Conclusions of Law


We have jurisdiction of the complaint.
  The Board has the burden to prove facts for which the law allows discipline.
  Our rules require the filing of an answer by Harris.
  We may on our own motion order that Harris is deemed to have admitted the facts pleaded in the complaint for failing to file an answer.
  We find Harris to be in default for failing to file an 

answer to the complaint.  Paragraphs 2 through 21 of the complaint are deemed admitted.
  

Harris also failed to respond to the Board’s request for admissions, which it served on Harris on August 1, 2008.  Harris’ failure to answer the request for admissions establishes the matters asserted in the request, and no further proof is required.
  That rule applies to all parties, including those acting without an attorney.
  Harris’ deemed admissions are supported and explained by the affidavits submitted by the Board in support of the motion, establishing the undisputed facts in this case.  But Missouri case law instructs that in cases before us under 
§ 621.045, RSMo Supp. 2007, we must “separately and independently” determine whether the facts constitute cause for discipline.
  Therefore, we independently assess whether the established facts allow discipline under the law cited.


The Board cites § 324.262.2(4) and (5), which allow discipline for:

(4) Incompetency, misconduct, gross negligence, fraud, misrepresentation or dishonesty in the performance of the functions or duties of the profession regulated by sections 324.240 to 324.275;

*   *   *

(5) Violation of, or assisting or enabling any person to violate, any provision of sections 324.240 to 324.275, or of any lawful rule or regulation adopted pursuant to sections 324.240 to 324.275[.]
I.  Subdivision (4) – Incompetence, Gross Negligence and Misconduct 

in the Performance of Professional Functions or Duties
Misconduct is the willful doing of a wrongful act.
  Sexual activity with a client during a massage therapy session is wrong.  It is contrary to this state’s acceptable standards of modesty, decency and good morals, and damaging to the reputation of the occupation.  The record also reveals that Harris’ wrongful act was intentional.  Harris admitted to the Board’s investigator that he had made a “mistake in being unethical.”  Harris told the investigator that he “felt sorry for [the client] because she had been kind of a loner in high school and he was just helping her out.”  Harris rationalized that he was doing the client “a favor.”  Whether or not Harris actually believed these statements as true is irrelevant.  The statements rationalizing his wrongful behavior as “helpful” demonstrate the intentional nature of Harris’ conduct.  Harris’ behavior constitutes misconduct in the performance of his functions and duties under § 324.262.2(4).       
Incompetence is a general lack of a professional ability, or a lack of disposition to use a professional ability.
  Harris’ decision to be involved in sexual activity with a client as established in the undisputed facts of this case, including his subsequent excuses for his wrongful conduct, is so flagrant that it shows that Harris lacks a disposition to use his professional abilities, qualities and training.    
Gross negligence is a deviation from the standard of care so egregious as to demonstrate a conscious indifference to a professional duty.
  Harris’ conduct was intended to cause a result, so he did not have a conscious indifference to the result.  Harris’ conduct did not constitute gross negligence because the required mental state, “conscious indifference,” is incompatible with “willfulness,” which the Board established to show misconduct.  Harris is not subject to discipline for gross negligence.
There is cause to discipline for misconduct and incompetence under § 324.262.2(4).       
II.  Subdivision (5) – Violation of Regulations 


The Board alleges that Harris violated a regulation promulgated by the Board prohibiting dual relationships.  The Board cites 20 CSR 2197-3.010(2)(A),
 which provides:

(A) No massage therapist shall: 

*   *   *

2.  Engage in sexual conduct with his/her client(s) during a massage session;  
3.  Exercise influence within a massage therapist-client relationship for purposes of engaging a client in sexual activity during a massage session;
*   *   *

5.  Massage the genitals; or


6.  Massage the breast unless done by physician prescription or by documented clinical indication by a therapist who holds certification or advanced training in techniques related to therapeutic treatment of mammary tissue.  
The undisputed facts establish that Harris violated this rule by participating in a prohibited dual relationship.

The Board also alleges that Harris violated a regulation involving client care.  Regulation 20 CSR 2197-3.010(3)(A) states: 

(A) Each massage therapist shall: 

*   *   *

3.  Obtain and document written client assessment information, prior to performing initial massage therapy services, which shall include, but not be limited to the following:
A.  Purpose for the visit;
B.  Presence of pain and the location;
C.  Allergies;
D.  Currently under the care of any health or mental healthcare professional;
E.  Current medication use and the purpose;
F.  Recent surgeries;
G.  Preexisting conditions;
H.  Written consent for treatment and date signed; and
I.  The massage therapist’s signature and date of service;

4.  Update, at each session, the client record which shall include:

A.  Client assessment information updated, if any changes or additions;

B.  The date massage therapy services were performed;

C.  Type of services performed;

D.  Length of treatment;

E.  Outcome assessment (may not apply to on-site/chair massage); and
F.  The massage therapist’s signature or initials;

5.  Maintain client records for at least three (3) years[.]  
The undisputed facts establish that Harris violated Regulation 20 CSR 2197-3.010(3)(A) by failing to obtain or document client assessment information.  Because Harris violated both Regulations 20 CSR 2197-3.010(2)(A) and (3)(A), there is cause to discipline Harris under 
§ 324.262.2(5).  
Summary


There is cause to discipline Harris under § 324.262.2(4) and (5).  We cancel the hearing.

SO ORDERED on October 2, 2008.



________________________________



DOUGLAS M. OMMEN       



Commissioner
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